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TO THE SECRETARY OF DEFKNSE: 

B a s t d a n I b t k r f ~ f m a t i o n a v a i l a b l c t a m t ~ a l l s a u r c e s , i o c l ~ ~ i s c h u l ~  
&om tbe Dqxtmcmt of MQP~C (Skninal lovdgalian Task FOICC d a d  JUDC 17,2004 
and famanled me by you by latex dated June a 2004; 

Pmuant to the MilitPry Orda of Nmrcmba 13,2001 on "Detention, Trament, md 
Trial a f C c r t a i n N O P C i ~  in tbt War &ahst T d s m " ;  

In accorQoce with the Ca~tibrtion and comktcmt wm tbt laws crf the UnipGd States, 
bluding the Authoridon for Usc of Military F o m  Saint Resohim (Public Law 107- 
4); 

1, GEORGE W. BUSH, es Prcdeat of tbe United Stam aud commadm in Chid of the 
AIT& Fmcm of the United States, k b y  DETERMINE far tbe Unitad States of 
Am& dut in nhtioil t0 Jabran sa% bin a! Qehth,  -t of lntmmenl 
S&J N O .  is nor a Umtcd StaW citizen: 

( I )  There is maon to b e l i e  that be, at tbe relevant rimes. 
(a) i s  or was r mwrbcx of tbt orpmhtion lolown as a1 Qaida-, 
(b) has engaged in, aided or abettad, w coPlspircd to commit, acts of inrarnrticrarrl 

tu~orirrm, or acts in prepation tbc~efor, that h.ve carpred, h t + a  to canae, or 
bavc as tbcir aim to cause, bjuq to or Pdver~f cffbcts the United States, its 
citizxns, national &ty, foreign pelicy, or ccmom~ a 

(c) bas krawigly hzubmd allk: or mom iodividuals dedcribcd in subpiragrapha 
(a) or (b) above. 

(2) It is in the inktest of thC Umtcd Stabes that he be sub* to th Mihry Order of 
Nuvembtr 13,2001. 

Acc#diagly, it is bereby ordaed that, cf5Wbe this day, Jabran Said bin a1 Q+Wmi shall 
be subject to the Military Orda of November 13,200 1. 

RE 1 at Qahtani 
Lge 1 o f 1  



UNITED STATES OF AMERICA 1 
1 

v. 1 
1 

JABRAN SAID BIN AL QAHTANl ) CHARGE 
alWa Salam al Farsi ) CONSPWCY 
afWa Hateb ) 
a~Wa Jabran a1 Qahtan 
a/k/a Saad Wazar Hat]% Jabran 

1 
1 

aWa Jabran Sad Wezar Sdayman 1 
a/Wa Jabran Wazar 1 

1 .  Jurisdiction for this Military Commission is based on the President's determination of 
July 6,2004 that Jabran Said Bin al Qahtsni (alWd Salm al Farsi &a Hateb a/k/a 
Jabran Qahtan a/Wd Saad Wazar Hatib Jabran alwal Jabran Saad Wazar Sulayman 
aflda Jabran Wszar) is subject to hi Milita~y Order of November 13,2001. 

2. The charged conduct alleged against al Qahtani is triable by a military commission. 

3. A1 Qaida ("the Base"), was founded by Usama bin Laden and others in or about 1989 
for the purpose of opposing certain governments and officials with force and violence. 

4. Usama bin Men is recognized as the emir (prince or leadm) of a1 Qaida 

5. A pwpose or goal of a1 Qaida, as stated by Usama bin Laden and other a1 Qaids 
leaders, is to support violent attacks against propaty and nationah (both military and 
civilian) of the United States and o t k  countries for the purpose of, inter alia, forcing 
the United States to withdraw its forces from the Arabian Peninsula and in retaliation 
for U.S. support of Israel. 

6. A1 Qaida operations and activities are directed by a shum (consultation) council 
composed of annmittees, including: political committee; military cummittee; security 
committee; finance conunittcq media committee; and religiousflegal committee. 

7. Between 1989 and 2001, a1 Qaida established training camps, guest houses, and 
business opaations in Afghanistan, Pakistan, and other countries for the purpase of 
training and supporting violent attacks against property and nationals (both military 
and civilian) of the United States and other countries. 
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8. Ln 1992 and 1993, a1 Qaida supported violent oppwition of US. property and nationals 
by, among ather things, transparting personnel, weapons, explosives, and ammunition 
to Yerncn, Saudi M i a ,  Somalia, and other countries. 

9. In August 1996, Usama bin Laden ismad a public "Decfamtion of Jiitrad Ag&t the 
Amen'uz~s," in which hc called for the mwder of U .S. military pawnnel serving on 
the Arabian peninsula. 

10. In February 1998, Usama bin Laden, Ayman aI Zawahiri, and others, under the bantacr 
of "International Islamic Front for Fighting Jews and Crusaders," bucd a / a m  
(pupated religious ruling) requiring all Muslims able to do so to kill Americans - 
whether civilian or military - anywhere they can be found and to ''plunder tbeir 
money." 

1 1. On or about M a y  29, 1998, Usama bin Laden issued a statement entitled 'The Nuclear 
Bomb of lslam," under the barmer of the "Irotanatiod Islamic Front fbr Fighting Jcws 
and Cmmks," in whicb he stated that "it is the duty of the Muslims to prepa~ as 
much force as possible to terrorize the enemies of God." 

12. Sin= 1989 members and twodates of sl Qaida, known and unknown, have carried out 
numerous terrorist attacks, including, but not Limited to: the attacks against the 
American Embassies in Kenya and Tammia in August 1998; the attack against the 
USS COM in W o k  2000, aad the attacks on the United States on September 1 1, 
2001. 

CHARGE: CONSPIRACY 

13, Sufyian Barhoumi, Jabran Said bin a1 Qahtani, and Ghassan a1 Sharbi in the United 
States, Afghanistan, Pakistan, and other countries, h m  on or about J a n u y  19% to on 
or about March 2002, willllly and lamvingly joined a .  enterprise of persons who 
shared a common aiminal purpose and conspimi and agreed with Usama bin Laden 
(aWa Abu Abdullah), Saif a1 Adel Dr. Ayman a1 Zawahiri ( M a  "the DocW'), 
Muhammad Atef (alWa Abu Hafs al Masri), h y n  sl Abidin Muhammad Husayn 
(alWa/ Abu Zubayda, hereinafter "Abu Zubayda'?, Binyam Muhanrmad, Noor a1 Dem, 
Alvama a1 Sudani and other manbas and associates of the a1 Qaida organization, 
known and unknown, to commit the following offetrses triable by military cummission: 
attacking civilians; attacking civilian objects; murder by an unprivilcgcd belligerent; 
drnct ion  of property by an unprivileged belligerent; and terrorism. 

14. In fivthcranct of this cntcrprisc and wnspiracy, a1 Sharbi, Barhoumi, a1 Qahtani, Abu 
Zubayda, Binyam Muhammad, Noor a1 hen,  Akralua a1 Sudani, and other members or 
associates of a1 Qaida committed the ~ ~ i o w i n g  overt acts: 

a. In 1998 Barhorn i, an Algerian c i h ,  attended the electronics and 
expbsives ooum at Khaldcn Camp in Afghanistan, an a1 Qaida-af8liatcd 
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training camp, where he received training in constructing and dismantling 
ektdt.oaically-o~ntrolled exylosivea. 

b. Aftcr completing his training, B h a n n i  became an explosives trainer for 
a1 Qaida, training m e m h  of a1 Qaida on electronically-controlled 
explosives at m t c  locations 

c. In or about August 2000, al Shatbi, a Saudi citizen and Electrical 
engineering graduate of Embry Riddle University, in Preacott, Arizona, 
departed the United Statcs iu search of terrorist training in Afghanistan 

d. In July 2001, Muhsmmad Atcf (&a/ Abu Hafs al Masri), the head of a1 
Qaida's military committee and a1 Qaida's military cammandcr, wrote a 
letter to Abu Muhammad, the emfr of a1 Qaida's a1 Farouq Camp, asking 
him to select two '%robiasw h m  the camp to receive electronically- 
controlled explosives training in Pakistaq fbr the purpose of establishing a 
new and iade!pcndent sectioir of the military committee. 

e. In July 2001, a1 Sharbi a t t d  the a1 Qaida-run a1 Fmuq training camp, 
where he was first introduced to Usarna bin Laden At al Fmuq, a1 
Sharbi's training included, inter aliu, physical training, military tactics, 
weapons imtmctbn, and firing on a variety of individual and crew-served 
weapons. 

f. During July and August 2001, al S M i  stood watch with loaded weapons 
at al Farouq at times when Usama bin Laden visited the camp. 

g. From Jdy 200 1 to Septcmbu 1 3,200 1 ,  a1 Sharbi provided English 
translation for another camp attendee's military training at al Farouq, to 
include translating the attendee's personal &pt ("oath of allegiance") to 
Usam bin Laden. 

h. On or about September 13,2001, anticipating a military response to a1 
Qaida's attacks on the United States of September 1 1,2001, al S M i  and 
the remaining trainees w a t  ordered to Gvacwte a1 Farouq. A1 S M i  and 
othas fled the camp and were told to fire warning shots in the air if they 
saw American missiles appmaching. 

i. Shortly after the September 1 1 2001 attacks on the United States, a! 
Qahtani, a Saudi citizen and E1ectrical engineering graduate of King Saud 
Univmity in Saudi Arabia, left Saudi Arabia with the intent to fight 
against the Northem Alliance and American Forces, whom he expected - 
would soon be fighting in Afghanistan. 
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j. In October20Q1, a1 Qahtani attended a newly establ'ishai temrist training 
camp north of Kabut, whm he reaived physical conditioning, and 
training in the PK Machine guu and AK-47 assault rifle. 

k. Between late December 2001 and the end of February 2002, Abu 
Zubayda, a high-ranking a1 Qaida r d t e r  and operational planner, 
assisted in moving a1 Sharbi, al Qahtani and Binyam Muhammad fiiom 
Birmel, Afghanistan to a guest buse in Faisalabad, Pakistan where they 
would obtain further training. 

1. By early March 2002, Abu Zubayda, Barhoumi, a1 Shtubi, a1 Qahtani, and 
Binyam Muhammad had all arrived at the guest house in Faisalabad, 
Pakistm E k & d  was to train a1 Sharbi, al Qahtani and Binyam 
Muhammad in building dl, hand-held remotedetonation devices for 
explosives that would lam be used in Afghanistan against United States 
fbrcee. 

m. In March 2002, aft- Barhoumi, a1 Sharbi and a1 Qahtani had dl arrived at 
the guest how, Abu Zubayda provided approximately S 1,000 U.S. 
Dollars for the purchase of components to be used for training a1 Sharbi 
and a1 Qahtani in making remote-detonation devices. - 

n. Shortly after receiving the money for the components, Barhoumi, Noor a1 
D m  and other individuals staying at the house went into downtown 
Faisalabad with a five page list of electrical equipment and devices for 
purchase which included, inter alia, dectrical resistors, plastic resistors, 
light bulbs For circuit board lights, plastic arad cenunic diodes, circuit 
testing boards, an ohmmeter, watches, soldering wire, so1dcriag guns, wire 
and coil, six cell phones of a specified model, bransfonners and an 
electronics manual. 

0. AAer purchasing the necessary components, a1 Qahtani and d Sharbi 
meived training from Barhoumi on how to build hand-held remote- 
detonation devices for explosives while at the guest house. 

p. During March 2002, after his initial training, a1 Qahtani was given the 
mission of comtmhg as many circuit boards as possible with the intent 
to ship thcm to Afghanistan to be usd as riming devices in bombs. 

q. AAcr their training was completed and a sufficient number of circuit 
boards were built, Abu Zubayda had directed t h l d  Qahtani and al Sharbi 
were to retunr to Afghanistan in order to use, and to train others to 
construct remotecontrol devices to ddonatc car bombs against United 
States forces. 
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r. During Match 2002 al Qahtani W t c  two instructional manuals on 
assembling circuit boards that mdd be used as timing devices for bombs 
and other improvised explosive devices. 

15. On March 28,2002, Barhoumi, a1 Sharbi, al Qahtani, Abu Zubayda and others 
were captured in a safe house in Faisalabad after authorities raided the home. 

RE 2 (al Qahtani) 
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Military Commission Case No. 05-0007 

UNITED STATES 

JABRAN SAID BIN AL QAHTANI 
a/Ya Salam a1 Farsi 
alWa Hateb 
aWa Jabrau a1 Qahtan 
alWa Saad Wazar Hatib Jabran 
a/kfa Jabran Saad Wazar Sulayman 
alwa Jabran Wazar 

- 

1 
1 
1 
1 Approval of Charges 
1 
1 November 4,2005 
1 
1 
1 
1 
1 
1 

The charges against Jabrau Said Bin a1 Qahtani (aflda Salm a1 Farsi, W a  Hateb, 
a/k/a Jabran a1 Qahtan, M a  Saad Wazar Hatib Jabran, &a Jabran Saad Wazlrt 
S U ~ ~ ~ I I U ~ ,  &a Jabran Wazar) are approved. R e f 4  for ha.. and appointment of a 
panel of officers to serve as a Military Commission will be published in a separate order. 

u John D. Altenbwg, Jr. 
Appointing Authority 
for Military Commissions 

RE 3 (a1 Qahtani) 
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Military Commission Case No. 05-0007 

1 
UNITED STATES 1 

1 
v. 1 

) Referral 
JABRAN SAID BIN AL QAHTANI 1 
&a Salam a1 Farsi ) 
a/Wa Hateb 1 
a/k/a Jabran a1 Qahtan 1 
a.k/a Saad Wazar Hatib Jaban 1 DEC 1 6  

alkla Jabran Saad Wazar Sulayrnan 1 
a/k/a Jabran Wazar 1 

The charges against Jabran Said Bin a! Qahtani'(a/k/a Salarn a1 Farsi, &/a Hateb, 
&a Jabran a1 Qahtan, &a Saad Wazar Hatib Jabran, &a Jabran Saad Wazar 
Sulayrnan, a/Ma Jabran Wazar) are referred, as a noncapital case, to the Military 
Commission identified in Appointing Order No. 05-0008. As soon as practicable, the 
Presiding Officer will conduct those sessions he deems appropriate to ensure the 
expeditious conduct of the trial. 

John I?. Altenbwg, Jr. 
Appointing Authority 0 
for Military Commissions 

RE 4 (a1 Qahtani) 
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Military Commission Case No. 05-0007 

UNITED STATES 

JABRAN SAID BIN AL QAHTANI 
W a  Salam a1 Farsi 
aWa Hateb 
a/k/a J a .  a1 Qahtan 
aWa Saad Wazar Hatib Jabran 
&/a Jabran Saad Waurr Sulayman 
&a Jabran Wazar 

1 Military Comml.rfon Memberr 
) 
1 Appointing Order No. 05-0008 
1 
1 
1 
1 
1 
1 
1 
1 

The following officers are appointed to scsvt as members and a l t~nat t  mcrnbas, 
respectively, of a Military Commission for the pcposc of trying any and all charges d d  for 
trial in the abovt-stylod case. The Military Commission will meet at such times and plaoa, as 
directed by the Appointing Authority or tbe W d i n g  Oflkx.  Each member or alternate member 
will serve until m v e d  by proper authority. 

In the event that one or more of the members, not including the Presiding ~ C C I ,  is 
m v c d  by the Appointing Authority, one or mort of the altcmatc nacmbaa will automatically 
be appointed, in order, to replace the rem~vcd mcmber(s), until either all m v e d  members haw 
been replaced or no altcmate maabcrs remain. Should the Residing Officer grant a challenge for 
cause against any mcmbcr, that m#nbcs will k removed as a mcmba, excused fnmn firth= 
proccadtngs, and automatically replaced by the nut tdtamte member. Any alternate member 
appointad under the automatic ~~ piuvisions haein dcsuibed shall becorn a member 
of the commission and shall be subject to m v a l  and automatic ~laccment as if originally 
appointed as a memba. In accordance with Paragraph 4(A)(1)&(2) of Military Cammission 
Order No. 1,  should no alternate manber be available to replace my xnembcr I remove ur any 
member removed purs~%11t to a challenge frw came, and provided that at least three members, in 
addition to the Presiding Officer, remain, the commission may p r o d  without appointment of 
additional members. 

John D. ~lt&b&g, Jr. 
Appointing Authority for Military Canmissions 

RE 5 (a1 Qahtani) 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

, 1620 DEFENSE PENTAGON 
WASHINGTON, DC -1-1 620 

1 I)accmber 2005 

MEMORANDUM DETAILING DEFENSE COUNSEL 

To: ?.idtenant Colonel Bryan T. Broyles, JA, USA 

Subj: DETAILING LETTER REGARDING MILXTARY COMMISSION 
PROCEEDINGS OF JABRAN S A D  BIN AL QAHTANI 

I .  Pursuant to tht authority granted to me by my appointment as Chief Defbnse C d ,  
Sections 4.C and 5D of Military Crrmmissian Order No. 1, d&al August 3 1,2005, d 
M o n  3.B(8) of Military Commission Instnrction No. 4, d a d  September 16,2005, you 
arc hcrcby ddailed as military counsd for all matkrsxhthg to military commission 
p c d i n g s  involving Jabran Said Bin al Qshtani. Your appointment exists until such t h e  
as any findings and seat- become final as defined in Section 6.H(2) of Military 
Commission Orck No. 1, unless you are excused from rapmcdn8 Mr. al Qahtnni by a 
-v-nt -tY* 

2. In your repmentation of Mr. a1 Qahtmi, you arc directad to review and comply with the 
President's Military Order of Novemba 13,2001, "Ddenbion, T-t, d Trial of 
Certain Non-Citizcns in the War Against Terrorism," 66 Fed. Reg. 57,833 (Nov. 16,2001), 
Military Convaission Ordm Nos. 1 and 3, Military canmission hstnrctions 1 tbmu& 9, 
and all Supplunentary Regulations and Instru&m issued in accordance thamhh. You 
are directed to emsure that your conduct and activiti~ are camistent with all applicable 
pnsujptians and proscriptions. 

3. You art d i d  to inform Mr. a1 Qahtani 'of his rights befbre a m i l k y  commidon. Tn 
the event that he C~WOSSS to e x m i 8 1 6  hi8 rights to sclcctod Military comsel or hi8 right to 
Civilian Dcf- Counsel as Ma own expense, you shall S r m  me sir soon as possfblc. 

4. In the event that you bccamc aware of a conflict of i n m  arising h m  the 
representation of Mr. al. Qahtmi before a Military Commission, you ahall immalhtely 
infarm me of the nature snd facts c o n d g  such conflict. You should be marc that in 
addition to your State Bar 4 Service Rules of Pmfoional Conduct, that by virtw of your 
appointment to the Oflice of Military Cammissions you will be attached to the Defiase 
Legal Servicat Agency and will be subject to profes9d supvision by the Department 
of Defense Genela C o d .  

5. You are directed to infarm me of all mquirements far peftormel, office space, 
equipment, and supplies nccesmry for e o n  of the ddinse of Mr. al Qshtmi. 

Dwight H. Sullivan 
Colonel, United States Marine Corps Reserve 

RE 6 (at Qahtani) 
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CC: 

Colonel Morris Davis 
L HamSngway 



US v. a1 Qahtani: Directions CIS h e  Presiding Officer 

Hodges, Keith 

Page 1 of 2 

From : 
Sent: Wednesday, December 21,2005 1 1 :42 AM 

To: 

-- 

subject: US v. al Qahtani: Directions of the Presiding Officer 
Attachments: Significant Commission Dates - worksheet v l  .doc; Email and attachment - First instructions by 

PO Chester adopted by PO8 O'Twle and Kahlmann, 21 Doc 05.pdf; PO 2 - aL Qahtani - 
Discovery Order - 21 Dee 05.pdf 

1. This email, and attachments 1 and 2, are being added to the filings inventory as PO 1. (See POM 12-1 
for a description of the Filings Inventory.) 

2. I am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line of this email. 
My duties are outlined in Presiding Oficer Memorandum (POM - which serve as rules of court) 2-2. 
That POM, and all the others POMs, can be found at: 
htt~://www.defenselink.mil/ne~g:20041~0mmi~~ions~memomnda.ht1 This email, and all others 
that I send that state 'BY DIRECTION OF THE PRESIDING OFFICER" are sent at the Presiding 
Ofliceis direction. The Presiding Offioer has directed that all the current POMs, to include as later 
modified or supplemented, are in effect for this case. 

3. You attention is invited to the enclosed Discovery Order (PO 2) for compliance by the parties. 

4. NLT 5 Jan 06 the Presiding Officer wishes to know what is the earliest possible time that you and can 
attend a session of the Commission, without the other members, at Guantanamo to accomplish the 
following business ('Reply all" with your answer): 

a. Initial session without members (convening of the Commission.) 

b. Accused's election of counsel. 

c. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at a later time.) 

d. Discussion - and if necessary - litigation concerning the attached discovery order, its terms and 
enforceability. 

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding Offrcer advises he will grant the 
request.) 

f. Motions. (If the parties request to defer motions - except a motion as to the wording, terms, and 
enforceability of the discovery order - the Presiding Officer advises he will grant the request.) 

g. Setting a schedule for future sessions and the trial to include: law motions (motions other than on 
the admissibility or form of evidence); evidentiary motions; voir dire of the other members, and the trial. 
The dates the Presiding Officer will be looking at are those on the attached "Significant Dates 
Worksheet." 

RE 7 (a1 Qahtani) 
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US v. al ~'ahtani: Directions CIL ihe Presiding Officer Page 2 of 2 

5 .  If you request a date in paragraph 4 above later than 13 February 2006, your reply must include the 
reasons for the delay and a calendar showing your activities and commitments - personal and 
professional - between 5 Jan 2006 and the date you request a delay that make it impossible to proceed by 
13 February 2006. 

6. NLT 5 Jan 06, the parties will provide the Presiding Officer, opposing counsel, and me a copy of all 
protective orders, issued by any authority, that they believe have been issued and remain in effect. Any 
party requesting a protective order from the Presiding Officer will use the procedures in POM 9-1. 

7. Also attached is an email sent at the direction of the Presiding Officer adopting "fitst instructions" 
issued earlier by another Presiding Officer, COL Chester. The instructions that were adopted are also 
attached. 

Three attachments: 
I - PO 2 - Discovery Order 
2 - Significant dates worksheet 
3 - Email on adopted "first instructions" and those instructions 

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

<<Significant Commission Dates - worksheet v l  .doc*> <<Ernail and attachment - First instructions by PO 
Chester adopted by POs O'Toole and Kohlmann, 21 Dec OS.pdt*> <<PO 2 - al. Qahtani - Discovery Order - 21 
Dec OS.pdP* 

RE 7 (al Qahtani) 
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UNITED STATES OF AMERICA 

JABRAN SAID BIN AL QAHTANX 
W a  Salam a1 Farsi 

a/k/a Hateb 
aMa Jabran a1 Qahtan 

a/k/a Saad Wazar Hatib Jabran 
a/k/a Jabran Saad Wazar Sulayman 

akla Jabran Wazar 

1 
1 
1 
1 
1 
) DISCOVERY ORDER (PO 2) 
1 
1 
1 December 21,2005 
1 
1 

1, The Presiding Oficer finds that to ensure a full and fair trial, the following ORDER is 
necessary. 

2. This Order does not relieve any party of any duty to disclose those matters that Commission 
Law requires to be disclosed. Where this Order requires disclosure at times earlier or later than 
Commission Law provides or requires, the Presiding Officer has determined that such earlier or 
later disclosure is necessary for a full and fair trial. 

3. All disclosures required by this Order are continuing in nature. The times set forth below 
apply to any matter known to exist, or reasonably believed to exist, on the date this Order is 
issued. If any matter required to be disclosed by this order is not known to exist on the date this 
Order is issued, but later becomes known, the party with the responsibility to disclose it under 
this Order will disclose it as soon as practicable, but not later than three duty days from learning 
that the matter exists. In those cases when any matter required to be disclosed by this Order, 
becomes known after the date of this Order, but the party is unable to obtain or produce it as 
required, the party shall give written (email) notice to opposing counsel within three duty days, 
said notice including a description of the nature of the item or matter and the date and time when 
it will be produced or disclosed. 

4. Any matter that has been provided or disclosed to opposing counsel prior to the entry of this 
Order need not be provided again if only to comply with this Order. 

5. Providing a list of witness names in compliance with this discovery Order does not constitute 
a witness request. Witness requests must be made in accordance with POM #lo-2. 

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items 
ordered to be produced or disclosed by this Order. If counsel believe there has not been adequate 
compliance with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM 
7- 1, as appropriate. 

Discovery Order, US v. aL Qahtanl, Page 1 of 5 Pages, Dec 21,2005 
RE 7 (a1 Qahtani) 
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7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who 
object to the requirements of this discovery Order, the Presiding Omcer's authority to issue a 
discovery order, or who seek any relief from the requirements of this Order shall file a motion in 
accordance with POM 4-3 NLT 3 1 Jan 2006. 

8. Failure to disclose a matter as required by this Order may result in the imposition of those 
sanctions which the Presiding Officer determines are necessary to enforce this Order or to 
otherwise ensure a full and fair trial. 

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original 
state in a language other than English, and the party making the disclosure has translated it, has 
arranged for its translation, or is aware that it has been translated into English !?om its original 
language, that party shall also disclose a copy of the English translation along with a copy of the 
original untranslated document, recording, or other media in which the item was created, 
recorded, or produced. 

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to 
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal 
of a matter to opposing counsel electronically satisfies the disclosure requirements herein and is 
the preferred method of production. When disclosure of any matter is impracticable or 
prohibited because of the nature of the item (a physical object, for example), or because it is 
protected or classified, the disclosing party shall permit the opposing counsel to inspect the item 
in lieu of providing it. 

1 1. A party has not complied with this Order until that party has disclosed to detailed counsel for 
the opposing party - or another counsel lawfully designated by the detailed counsel - the matter 
required to be disclosed or provided. 

12. Definitions: 

a. ''At trial." As used in this order, the term "at trial" means during the proponent party's 
case in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be 
disclosed which relate solely to sentencing will be so identified. 

b. "Exculpatory evidence" includes any evidence that tends to negate the guilt of the 
accused, or mitigates any offense with which the accused is charged, or is favorable and material 
to either guilt or to punishment. 

c. "Synopsis of a witness' testimony" is that which the requesting counsel has a good 
faith basis to klieve the witness will say, if called to testifl. A synopsis shall be prepared as 
though the witness were speaking (first person), and shall be sufficiently detailed as to 
demonstrates both the testimony's relevance and that the witness has personal knowledge of the 
matter offered. See Enclosure I ,  POM 10-2, for some suggestions. 

d. "Discloswe" as used in this Order is synonymous with "production." 

e. "Matter" includes any matter whatsoever that is reauired to be ~roduced under the 
terms of this Order, whether ta&iblc or intangible, including'but not limited to, physical objects, 

Discovery Order, US v. aL Qahtani, Page 2 of 5 Pages, Dee 22,2005 RE 7 (a1 Qahtani 
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documents, audio, video or other recordings in any media, electronic data, studies, reports, or 
transcripts of testimony, whether from depositions, former commission hearings, or other sworn 
testimony. 

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product 
to include notes, memoranda, or similar working papers prepared by counsel or counsel's trial 
assistants. 

14, The Prosecution shall provide to the Defense the items listed below not later 31 Jan 
2006. The items shall be provided to the detailed defense counsel unless the detailed defense 
counsel designates another lawful recipient of the items. 

a. Evidence and copies of all information the prosecution intends to offer at trial. 

b. The names and contact information of all witnesses the prosecution intends to call at 
trial along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the prosecution intends to call or offer 
at trial, a curricuIum vitae of the witness, copies of reports or examinations prepared or relied 
upon by the expert relevant to the subject matter to which the witness will testify or offer an 
opinion, and a synopsis of the opinion that the witness is expected to give. 

d. Exculpatory evidence known to the prosecution. 

e. Statements of the accused in the possession or control of the Office of the Chief 
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that: 

1. The prosecution intends to offer at trial whether signed, recorded, written, 
sworn, unsworn, or oral, and without regard to whom the statement was made. 

2. Are relevant to any offense charged, and were sworn to, written or signed by 
the accused, whether or not to be offered at trial. 

3. Are relevant to any offense charged, and were made by the accused to a person 
the accused knew to be a law enforcement officer of the United States, whether or not to be 
offered at trial. 

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession 
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor 
to exist, and relevant to the issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

Discovety Order, US v. aL Quhtani, Page 3 of 5 Pages, Dec 21,2005 RE 7 (a1 Qahtani) 
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15. The Defense shall provide-to the detailed Proerecation the items listed below not later 
than 28 Feb 2006. The items shall be provided to the detailed p m u t o r  unless the detailed 
prosecutor designates another lawful recipient of the itema. These provisions shall not 
require the defense to disclose any statement made by the accused, or to provide notice whether 
the accused shall be called as a witness. 

a. Evidence and copies of all matters the defense intends to offer at trial. 

b. The names and contact information of all witnesses the defense intends to call at trial 
along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the defense intends to call or offer at 
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon 
by the expert relevant to the subject matter to which the witness will testifj. or offer an opinion, 
and a synopsis of the opinion that the witness is expected to give. 

d. Prior statements of witnesses the defense intends to call at trial, in the possession or 
control of the defense counsel, or known by the defense counsel to exist, and relevant to the 
issues about which the witness is to testify that were: 

(I  .) Sworn to, written or signed by, the witness. 

(2,) Adopted by the witness, provided that the statement the witness adopted was 
reduced to writing and shown to the witness who then expressly adopted it. 

(3.) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge. 
An affmative defense is any defense which provides a defense without negating an essential 
element of the crime charge including, but not limited to, lack of mental responsibility, 
diminished capacity, partial lack of mental responsibility, accident, duress, mistake of fact, 
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident, 
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such 
a defense is recognizable in a Military Commission, and if it is, that it is an afirmative defense 
to any offense or any element of any offense. 

f. In the case of the defense of alibi, the defense shall disclose the place or places at 
which the defense claims the accused to have been at the time of the alleged offense. 

g. Notice to the prosecution of the intent to raise or question whether the accused is 
competent to stand trial. 

16. When Alternatives to Live Testimony Will Be Onered by a Party. 

a. The testimony of a witness may be offered by calling the person to appear as a witness 
before the Commission (live testimony) or by using alternatives to live testimony. 

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a 

Discovery Order, US v. aL Qahtani, Page 4 of 5 Pages, Dec 21,2005 
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party which intends to offer an alternative to live testimony shall provide the notice below to the 
opposing party: 

(1 .) Intent to use alternatives to live testimony rather than calling the witness. 

(2.) The method of presenting the alternative to live testimony the party intends to 
use. (See paragraph 3c(6)(a-g), POM 10-2, for examples), 

(3.) The dates, locations, and circumstances - and the persons present - when the 
alternative was created, and 

(4.) The reason(s) why the alternative will be sought to be used rather than 
production of live testimony. 

17. Objections to Alternatives to Live Testimony. 

If, after receiving a notice required by paragraph 16 above, the party receiving the notice wishes 
to prevent opposing counsel from using the proposed alternative to live testimony, the receiving 
party shall file a motion under the provisions of POM# 4-3. Such motion shall be filed within 5 
days of disclosure of the intent to offer an alternative to live testimony, or the receiving party 
shall be deemed to have waived any objection to the use of an alternative to live testimony. 

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to 
Attend and Participate. 

a. Under Commission Law, confkonbtion of persons offering information to be 
considered by the C,ommission is not mandatory, nor is there a requirement for both parties to 
participate in obtaining or creating alternatives to live testimony. Fwther, there is no general 
rule against hearsay. 

b. As a result, parties must afford opposing counsel sufficient notice and opportunity to 
attend witness interviews when such interviews are intended to preserve testimony for actual 
presentation to the Presiding Officer or other members of the Commission. 

c. Failure to provide such notice as is practical may be considered - at the discretion of 
the Presiding Officer (or in a paragraph 6D(1), MCO# 1 determination, by the other 
Commission members) - along with other factors, on the issue of admissibility of the proffered 
testimony. 

IT IS SO ORDERED: 

DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 

Discovey Order, US v, aL Qahtani, Page 5 of 5 Pages, Dec 21,2005 RE 7 (a1 Qahtani) 
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Significant Commission Dates 
United States v. 

' The requested dates do not have to bc in the chronological order that they appear on this list. For example, counsel 
may request an earlier date for item 15 than they would for item 7. 

Discovery datas will be included in the discovery order. 
A "law motion" is any motions except that to suppress evidence or address andcr cvidtntiary matter. 
Dates will be established in the directed brief if directed briefs are used. 

I 

RE 7 (a1 Qahtani) 
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# I 
1. 

2. 

3. 

Date 

xxx 
xxx 

xxx 

Event 
First session (without members) 

Convening the Commission 
Choice of counsel 
Voir dire of PO 
Pleas (ordinarily reserved) 
Motions (ordinarily reserved) 

Provide copies of existing Protective 
Orders to PO 
Submit Protective Orders for PO sipmature. 

Notes 

POM 9-1 

POM 7-1 
POM 4-3 
POM 4-3 
POM 4-3 
POM 10-2 
POM 4-3 - 
POM 4-3 
POM 4-3 
POM 10-2 

Also indicate # of days to 
present 
Also indicate # of days to 
present 
Also indicate # of days to 
present 
Also indicate # of days to 
present 
POM 10-2 

POM 6-2 - 

4. 
5. 
6. 
7. 
8. 
9, 
10. 
1 1. 
12. 
13. 
14. 
1 5. 
16. 

17. 

18. 

19. 

20. 
2 1. 
22. 

Discovery - Prosecution 
Discovery - Defense 
Requests for access to evidence 
"Law" Motions: Motion 
"Law" Motions: Response 
"Law" Motions: Reply 
Witness requests on law motions 
Evidentiary motions: Motion 
Evidentiary motions: Response 
Evidentiary motions: Reply 
Witness requests on evidentiary motions 
Voir dire of members 
Prosecution case in chief - Merits 

Defense case in chief - Merits 

Prosecution - Sentencing 

Defense - Sentencing 

Witness requests - merits and sentencing 
Directed briefs 
Requests to take conclusive notice 



From: 
Sent: 
Subject: 

Hodges, Keith 
Wednesday, December 21,2005 11:03 AM 
Military Commission Business 

Attachments: First PO instructions to Panel 2 dM 1 Dec 05.pdf 

1. On December 1,2005, COL Chester sent you instructions concerning your possible service as a member of a 
Military Commission. A copy of those instructions is attached. 

2. Since that time, two additional Presiding Officers have been appointed, and it is possible that if you sit as a 
Commission member, one of these officers could also be the Presiding Oficcr, The two other Presiding 
Officers are CAPT Daniel O'Toole, USN, and COL Ralph Kohlrnann, U.S.M.C. 

3. CAPT OToole and COL Kohlmann have adopted COL Chester's earlier (attached) instructions, and those 
instructions are now applicable to any Commission in which COL Chester, CAPT O'Toole, or COL Kohlmann 
is the Presiding Oficer. 

4. Please reply to me that you have received this ernail. 

5. It does not appear likely that any Military Commission will need your services through the end of February 
2006. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 

?rst W insbvctkns 
to Panel... 

RE 7 (af Qahtani) 
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Instructions to Prospective Commission Members 
To be provided by APO to each prospective member. 

1 December 2005 

This email is being sent to each prospective member by Keith Hodges, Assistant to the 
Presiding Officers for Military Commissions, at the dic t ion  of and on behalf of Colonel 
Chester. 

1. I am Colonel Robert S. Chester. I am the Presiding Officer for Military Commissions 
to which you have been detailed. 

2. You have been detailed as a prospective member to a Military Commission convened 
to try one or more individuals now being detained at US Naval Station, Guantanamo Bay, 
Cuba. It is possible you will be detailed to hear a case with a different Presiding Officer 
in which case you will receive instructions fiom that officer. 

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding 
Oficers, acknowledging receipt of these instructions. I am aware that you received an 
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well. 
Email will be the preferred method to provide you any information. You will not receive 
any classified emails concerning your service as a member, and you may not send any. 
Please also tell Mr. Hodges your home mailing address in the event we need to mail you 
something. (We frnd that mail to home addresses is quicker and nothing gets x-rayed.) 

Your personal-information will NOT be released to anyone else, and will ONLY be used 
for emergencies. 

4. Due to the publicity that these cases may have already received, and recognizing the 
possibility of further publicity, each of you is instructed as follows: 

a. You may not discuss with anyone, other than as required to inform your 
military superiors and family of your duty status, your detail to this Commission as a 
prospective member. You must not listen to, look at, or read any accounts of alleged 
incidents involving these cases or any accounts of any proceedings in these cases, or any 
matters concerning the detention of detainees at Guantanamo. Please moderate your web 
surfing accordingly. You may not consult any source, written or otherwise, as to matters 
involved in such alleged incidents to include any legal references. You may not discuss 
these cases with anyone, and if anyone attempts to discuss these cases with you, you must 
forbid them to do so and report the occurrence to me by emailing the Assistant, Mr. 
Hodges. 

b, A trial by Military Commission includes the determination of the ability of 
each member to sit as a member. As a prospective member, you may be questioned in 
open session by counsel for either side or by myself to determine whether you should 
serve. 
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c. Trial by Military Commission requires members who approach the case with an 
open mind, and you must keep an open mind until all of the evidence and law has been 
presented and the Commission closes to deliberate. A Commission member should be as 
free as humanly possible from any preconceived ideas as to the facts or the law. From 
the date of receipt of these instructions, you must keep a complebly open mind and wait 
until all of the evidence is presented, you have been instructed on the law to be applied, 
and the Commission has retired to deliberate before you discuss the facts of this case with 
anyone, including other Commission members. 

5. Administrative matters: 

a. If you believe there is a reason you should be excused h m  serving on the 
Commission and you request that you be excused, you may make such a request to the 
Appointing ~uthori ty  th;ough thechief clerk for Military Commissions ( ~ r .  Harvey at 
email 

b. All sessions of the Commission will be held at Naval Base, Guantanamo Bay, 
Cuba. It is not known when the first session will be held, and you will be informed as 
soon as I know. All TDY costs will be born by the Ofice of Military Commissions. At 
Guantanamo: 

1) You will be given the opportunity to access web based email. To do 
this, you will obviously have to know the web address for your command's Exchange 
server, or you must have a fim web account such as hotmail, yahoo, or the like. 

2) Normal cell phones will NOT work at Guantanamo. However, you 
will have access to Class A phone service on an as-needed basis. 

c. Both Mr. Harvey and Mr, Hodges are authorized to send you administrative 
information concerning logistics, security clearances, uniforms, lodging, orders, travel 
and the like. They will not be communicating with you concerning the facts, the law, or 
any other aspect of any case. 

1.4 
Robert S. Chester 
Colonel, USMC 
Presiding Officer 
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UNITED STATES OF AMERICA 

JABRAN SAID BIN AL QAHTANl 
akla Salam a1 Farsi 

a/k/a Hateb 
a/k/a Jabran a1 Qahtan 

W a  Saad Wazar Hatib Jabran 
a/k/a Jabran Saad Wazar Sulayman 

a/k/a Jabran Wazar 

) DlSCOVERY ORDER (PO 2) 
1 
1 
1 December 21,2005 
1 
1 

1. The Presiding Oficer finds that to ensure a full and fair trial, the following ORDER is 
necessary. 

2. This Order does not relieve any party of any duty to disclose those matters that Commission 
Law requires to be disclosed. Where this Order requires disclosure at times earlier or later than 
Commission Law provides or requires, the Presiding Oficer has determined that such earlier or 
later disclosure is necessary for a full and fhir trial. 

3. All disclosures required by this Order are continuing in nature. The times set forth below 
apply to any matter known to exist, or reasonably believed to exist, on the date this Order is 
issued. If any matter required to be disclosed by this order is not known to exist on the date this 
Order is issued, but later becomes known, the party with the responsibility to disclose it under 
this Order will disclose it as soon as practicable, but not later than three duty days from learning 
that the matter exists. In those cases when any matter required to be disclosed by this Order, 
becomes known after the date of this Order, but the party is unable to obtain or produce it as 
required, the party shall give written (email) notice to opposing counsel within three duty days, 
said notice including a description of the nature of the item or matter and the date and time when 
it will be produced or disclosed. 

4. Any matter that has been provided or discIosed to opposing counsel prior to the entry of this 
Order need not be provided again if only to comply with this Order. 

5. Providing a list of witness names in compliance with this discovery Order does not constitute 
a witness request. Witness requests must be made in accordance with POM # 10-2. 

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items 
ordered to be produced or disclosed by this Order. If counsel believe there has not been adequate 
compliance with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM 
7- 1, as appropriate. 
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7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who 
object to the requirements of this discovery Order, the Presiding Officer's authority to issue a 
discovery order, or who seek any relief from the requirements of this Order shall file a motion in 
accordance with POM 4-3 NLT 3 1 Jan 2006. 

8. Failure to disclose a matter as required by this Order may result in the imposition of those 
sanctions which the Presiding Officer determines are necessary to enforce this Order or to 
otherwise ensure a full and fair trial. 

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original 
state in a language other than English, and the party making the disclosure has translated it, has 
arranged for its translation, or is aware that it has been translated into English from its original 
language, that party shall also disclose a copy of the English translation along with a copy of the 
original untranslated document, recording, or other media in which the item was created, 
recorded, or produced. 

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to 
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal 
of a matter to opposing counsel electronically satisfies the disclosure requirements herein and is 
the preferred method of production. When disclosure of any matter is impracticable or 
prohibited because of the nature of the item (a physical object, for example), or because it is 
protected or classified, the disclosing party shall permit the opposing counsel to inspect the item 
in lieu of providing it. 

11. A party has not complied with this Order until that party has disclosed to detailed counsel for 
the opposing party - or another counsel lawfully designated by the detailed counsel - the matter 
required to be disclosed or provided. 

12. Definitions: 

a. "At trial." As used in this order, the term "at trial" means during the proponent party's 
case in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be 
disclosed which relate solely to sentencing will be so identified. 

b. "Exculpatory evidence" includes any evidence that tends to negate the guilt of the 
accused, or mitigates any offense with which the accused is charged, or is favorable and material 
to either guilt or to punishment. 

c. "Synopsis of a witness' testimony" is that which the requesting counsel has a good 
faith basis to believe the witness will say, if called to testify. A synopsis shall be prepared as 
though the witness were speaking (first person), and shall be sufficiently detailed as to 
demonstrate4 both the testimony's relevance and that the witness has personal knowledge of the 
matter offered. See Enclosure 1, POM 10-2, for some suggestions. 

d. "Disclosure" as used in this Order is synonymous with "production," 

e. "Matter" includes any matter whatsoever that is required to be produced under the 
terms of this Order, whether tangible or intangible, including but not limited to, physical objects, 
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documents, audio, video or other recordings in any media, electronic data, studies, reports, or 
transcripts of testimony, whether from depositions, former commission hearings, or other sworn 
testimony. 

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product 
to include notes, memoranda, or similar working papers prepared by counsel or counsel's trial 
assistants. 

14. The Prosecution shall provide to the Defense the items listed below not later 31 Jan 
2006. The items shall be provided to the detailed defense counsel unless the detailed defense 
counsel designates another Lawful recipient of the items. 

a. Evidence and copies of all information the prosecution intends to offer at trial. 

b. The names and contact information of all witnesses the prosecution intends to call at 
trial along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the prosecution intends to call or offer 
at trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied 
upon by the expert relevant to the subject ma- to which the witness will testify or offer an 
opinion, and a synopsis of the opinion that the witness is expected to give. 

d. Exculpatory evidence known to the prosecution. 

e. Statements of the accused in the possession or control of the Office of the Chief 
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that: 

1. The prosecution intends to offer at trial whether signed, recorded, written, 
sworn, unsworn, or oral, and without regard to whom the statement was made. 

2. Are relevant to any offense charged, and were sworn to, written or signed by 
the accused, whether or not to be offered at trial. 

3, Are relevant to any offense charged, and were made by the accused to a person 
the accused knew to be a law enforcement oficer of the United States, whether or not to be 
offered at trial. 

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession 
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor 
to exist, and relevant to the issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 
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15. The Defense shall provide to the detailed Prosecution the items listed below not later 
than 28 Feb 2006. The items shall be provided to the detailed proseemtor unless the detailed 
prosecutor designates another lawful recipient of the items. These provisions shall not 
require the defense to disclose any statement made by the accused, or to provide notice whether 
the accused shall be called as a witness. 

a. Evidence and copies of all matters the defense intends to offer at trial. 

b. The names and contact information of all witnesses the defense intends to call at trial 
along with a synopsis of the witness' testimony. 

c, As to any expert witness or any expert opinion the defense intends to call or offer at 
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon 
by the expert relevant to the subject matter to which the witness will testify or offer an opinion, 
and a synopsis of the opinion that the witness is expected to give. 

d. Prior statements of witnesses the defense intends to call at trial, in the possession or 
control of the defense counsel, or known by the defense counsel to exist, and relevant to the 
issues about which the witness is  to testify that were: 

( 1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted was 
reduced to writing and shown to the witness who then expressly adopted it. 

(3 .) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge. 
An affmative defense is any defense which provides a defense without negating an essential 
element of the crime charge including, but not limited to, lack of mental responsibility, 
diminished capacity, partial lack of mental responsibility, accident, duress, mistake of fact, 
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident, 
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such 
a defense is recognizable in a Military Commission, and if it is, that it is an afirmative defense 
to any offense or any element of any offense. 

f. In the case of the defense of alibi, the defense shall disclose the place or places at 
which the defense claims the accused to have been at the time of the alleged offense. 

g. Notice to the prosecution of the intent to raise or question whether the accused is 
competent to stand trial. 

16. When Alternatives to Live Testimony Will Be Offered by a Party. 

a. The testimony of a witness may be offered by calling the person to appear as a witness 
before the Commission (Iive testimony) or by using alternatives to live testimony. 

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a 
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party which intends to offer an alternative to live testimony shall provide the notice below to the 
opposing party: 

(1 .) Intent to use alternatives to live testimony rather than calling the witness. 

(2.) The method of presenting the alternative to live testimony the party intends to 
use, (See paragraph 3c(6)(a-g), POM 10-2, for examples), 

(3.) The dates, locations, and circumstances - and the persons present - when the 
alternative was created, and 

(4.) The reason(s) why the alternative will be sought to be used rather than 
production of live testimony. 

17. Objections to Alternatives to Live Testimony. 

If, after receiving a notice required by paragraph 16 above, the party receiving the notice wishes 
to prevent opposing counsel from using the proposed alternative to live testimony, the receiving 
party shall file a motion under the provisions of POM# 4-3. Such motion shall be filed within 5 
days of disclosure of the intent to offer an alternative to live testimony, or the receiving party 
shall be deemed to have waived any objection to the use of an alternative to live testimony. 

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to 
Attend and Participate. 

a. Under Commission Law, confrontation of persons offering information to be 
considered by the Commission is not mandatory, nor is there a requirement for both parties to 
participate in obtaining or creating alternatives to live testimony. Further, there is no general 
rule against hearsay. 

b. As a result, parties must afford opposing counsel sufficient notice and opportunity to 
attend witness interviews when such interviews are intended to preserve testimony for actual 
presentation to the Presiding Officer or other members of the Commission. 

c. Failure to provide such notice as is practical may be considered - at the discretion of 
the Presiding Officer (or in a paragraph 6D(l), MCO# 1 determination , by the other 
Commission members) - aIong with other factors, on the issue of admissibility of the proffered 
testimony. 

IT IS SO ORDERED: 

DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 
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From: 
Sent: 
Subject: 

Hodges, Keith 
Wednesday, December 21,2005 11:03 AM 
Mllitary Commission Business 

Attachments: First PO instructions to Panel 2 dtd 1 Dec O5.pdf 

1. On December 1,2005, COL Chester sent you instructions concerning your possible sewice as a member of a 
Military Commission. A copy of those instructions is attached. 

2 .  Since that time, two additional Presiding Officers have been appointed, and it is possible that if you sit as a 
Commission member, one of these officers could also be the Presiding Officer. The two other Presiding 
Officers are CAPT Daniel OToole, USN,'and COL Ralph Kohlmann, U.S.M.C. 

3. CAPT O'Toole and COL Kohlmann have adopted COL Chester's earlier (attached) instructions, and those 
instructions are now applicable to any Commission in which COL Chester, CAPT O'Toole, or COL Kohlmann 
is the Presiding Officer. 

4. Please reply to me that you have received this email. 

5. It does not appear likely that any Military Commission will need your services through the end of February 
2006. 

BY DIRECTION Of THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 

Srst W lnstruchlons 
to Panel... 

RE 9 (a1 Qahtani 
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Instructions to Prospective Commission Members 
To be provided by APO to each prospective member. 

1 December 2005 

This email is being sent to each prospective member by Keith Hodges, Assistant to the 
Presiding OITicers for Military Commissions, at the direction of and on behaIf of Colonel 
Chester. 

1. I am Colonel Robert S. Chester. I am the Presiding Oficer for Military Commissions 
to which you have been detailed. 

2. You have been detailed as a prospective member to a Military Commission convened 
to try one or more individuals now being detained at US Naval Station, Guantanamo Bay, 
Cuba. It is possible you will be detailed to hear a case with a different Presiding Officer 
in which case you will receive instructions fiom that ofllcer. 

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding 
Officers, acknowledging receipt of these instructions. I am aware that you received an 
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well. 
Email will be the preferred method to provide you any information. You will not receive 
any classified emails concerning your service as a member, and you may not send any. 
Please also tell Mr. Hodges your home mailing address in the event we need to mail you 
something. (We find that mail to home addresses is quicker and nothing gets x-rayed.) 

Your personal-information will NOT be released to anyone else, and will ONLY be used 
for emergencies. 

4. Due to the publicity that these cases may have already received, and recognizing the 
possibility of further publicity, each of you is instructed as follows: 

a. You may not discuss with anyone, other than as required to inform your 
miIitary superiors and family of your duty status, your detail to this Commission as a 
prospective member. You must not listen to, look at, or read any accounts of alleged 
incidents involving these cases or any accounts of any proceedings in these cases, or any 
matters concerning the detention of detainees at Guantanamo. Please moderate your web 
surfing accordingly. You may not consult any source, written or otherwise, as to matters 
involved in such alleged incidents to include any legal references. You may not discuss 
these cases with anyone, and if anyone attempts to discuss these cases with you, you must 
forbid them to do so and report the occurrence to me by emailing the Assistant, Mr. 
Hodges. 

b. A trial by Military Commission includes the determination of the ability of 
each member to sit as a member. As a prospective member, you may be questioned in 
open session by counsel for either side or by myseIf to determine whether you should 
serve. 
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c: Trial by Military Commission requires members who approach the case with an 
open mind, and you must keep an open mind until all of the evidence and law has been 
presented and the Commission closes to deliberate. A Commission member should be as 
free as humanly possible from any preconceived ideas as to the facts or the law. From 
the date of receipt of these instructions, you must keep a completely open mind and wait 
until all of the evidence is presented, you have been instructed on the law to be applied, 
and the Commission has retired to deliberate before you discuss the facts of this case with 
anyone, including other Commission members. 

5. Administrative matters: 

a. If you believe there is a reason you should be excused fkom serving on the 
Commission and you request that you be excused, you may make such a request to the 
Appointing Authority through the Chief Clerk for Military Commissions (Mr. Harvey at 
email 

b. All sessions of the Commission will be held at Naval Base, Guantanarno Bay, 
Cuba. It is not known when the firsqsession will be held, and you will be informed as 
soon as I know. All TDY costs will be born by the Ofice of Military Commissions. At ' 

Guantanamo: , 

1) You will be given the opportunity to access web based email. To do 
this, you will obviously have to know the web address for your command's Exchange 
server, or you must have a free web account such as hotmail, yahoo, or the like. 

2) Normal cell phones will NOT work at Guantanamo. However, you 
will have access to Class A phone service on an as-needed basis. 

c. Both Mr. Harvey and Mr. Hodges are authorized to send you administrative 
information concerning logistics, security clearances, uniforms, lodging, orders, travel 
and the like. They will not be communicating with you concerning the facts, the law, or 
any other aspect of any case. 

/sf 
Robert S. Chester 
Colonel, USMC 
Presiding Officer 
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Message Page 1 of 2 

Hodges, Keith 

From: 
Sent: Tuesday, January 03,2006 3:43 PM 

To: 

Subject: RE: US v. at Qahtani: Directions of the Presiding Officer 

Mr. Hodges: 

I would like to have an 8-5 session to discuss this matter before sending any response. I have questions about 
the proposed session in Guantanamo, as well as some issues with the datesldeadlines in the discovery order. I 
believe a telephonic session with the interested parties can resolve many if not all of the issues, and would be 
more productive than either waiting until an initial hearing, andlor exchanging emails. 

LTC Broyles 

----Original Message---- 
From: Hodges, ~eith(-) 

I .  This email, and attachments 1 and 2, are being added to the filings inventory as PO 1. (See 
POM 12- 1 for a description of the Filings Inventory.) 

2.1 am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line of this 
email. My duties are outlined in Presiding Offrcer Memorandum (POM - which serve as rules of 
court) 2-2. That POM, and all the others POMs, can be found at: 
~np:llwww.defenseli~2miVnewslA~~2O04lcommissis~memoranda.htm1. This email, and all 
others that I send that state "BY DIRECTION OF THE PRESIDING OFFICER" are sent at the 
Presiding Officer's direction. The Presiding Officer has directed that all the current POMs, to 
include as later modified or supplemented, are in effect for this case. 

3. You attention is invited to the enclosed Discovery Order (PO 2) for compliance by the parties. 

4, NLT 5 Jan 06 the Presiding Oficer wishes to know what is the earliest possible time that you 
and can attend a session of the Commission, without the other members, at Guantanamo to 
accomplish the following business ("Reply all" with your answer): 

a. Initial session without members (convening of the Commission.) 

b. Accused's election of counsel. 

c. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at a later 
time.) 
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Message Page 2 of 2 

d, Discussion - and if necessary - litigation concerning the attached discovery order, its tenns 
and enforceability. 

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding Oficer advises he will grant 
the request .) 

f, Motions. (If the parties request to defer motions - except a motion as to the wording, tenns, and 
enforceability of the discovery order - the Presiding Officer advises he will grant the request.) 

g. Setting a schedule for future sessions and the trial to include: law motions (motions other 
than on the admissibility or form of evidence); evidentiary motions; voir dire of the other 
members, and the trial. The dates the Presiding Officer will be looking at are those on the attached 
"Significant Dates Worksheet." 

5 .  If you request a date in paragraph 4 above later than 13 February 2006, your reply must includc 
the reasons for the delay and a calendar showing your activities and commitments - personal and 
professional - between 5 Jan 2006 and the date you request a delay that make it impossible to 
proceed by 1 3 February 2006. 

6 .  NLT 5 Jan 06, the parties will provide the Presiding Officer, opposing counsel, and me a 
copy of all protective orders, issued by any authority, that they believe have been issued and 
remain in effect. Any party requesting a protective order from the Presiding Officer will use the 
procedures in POM 9- 1. 

7. Also attached is an email sent at the direction of the Pmsiding Officer adopting "first 
instructions" issued earlier by another Presiding Officer, COL Chester, The instructions that were 
adopted are also attached. 

Three attachments: 
1 - PO 2 - Discovery Order 
2 - Significant dates worksheet 
3 - Ernail on adopted "first instructions" and those instructions 

BY DtRECTlON OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

<<Significant Commission Dates -worksheet v1 .doc>* *<Email and attachment - First instructions by PO 
Chester adopted by PO8 O'Toole and Kohlmann, 21 Dec 05.pdf>> *<PO 2 - a t  Qahtani - Discovery Order 
- 21 Doc OS.pdF> 
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FW: Re-edit of memo Page 1 of 2 

Hodges, Keith 

From: Hodges, ~eith(-) 
Sent Wednesday, January 04,2006 1:14 PM 

To: 

Su bJect: Results of Conference Call, US v. al Qhahtani 

Attachments: Memorandum of Conference Call - 3 Jan 06 - final.doc 

CAPT O'Toole, 

I prepared a draft of the attached memorandum. The Defense and Prosecution have jointly edited it, and 
I agree to the edits. I have modified the document sent to me only to remove the editing remarks and add 
page numbers. 

I respectfully present the attachment to you for your consideration as part of your decision with regard to 
PO 1. This email thread, and the attachment, will be added to the PO 1 filings series. 

Keith Hodges 
Assistant to the Presiding Offlcers 

From: Broyles, Bryan, LTC, DoD OGC(-1 
Sent: Wednesday, January 04,2006 11:28 AM 
To: 'Hodges, Keith' 
Subjcct: FW: Reedit of memo 

<<Memorandum of Conference Call - 3 Jan 06.doe> 

This is the latest version, revlewed by b o t  per his emeil below, and myself. 

LTC Broyles 

--Original &sage--- 

From: -) 
Jsfit: Wednesday, Iunuary M, 2006 l l :21 

To: Brplks, Bryan, LTC, Dd) OGC 

Subjock FW: Re-edit d memo RE 11 (a1 Qahtani) 
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FW: Reedit of memo Page 2 of 2 

LTC Broyles. 

Based upon my notes and recollection I concur with your additional edits to the memo drafted by Mr. Hodges and 
as it is currently written I would have no further addlions. If per our conversation, you would please forward this 
email with your attached changes to Mr. Hodges so he may finalize the memo 1 would appreciate it. 

VIR 

nmissions 

From: Broyias, awn, L X ,  DoD OX 
Sent: Wednesday, lanwry 04,2006 11:12 

TO: 

Subjmct: Re-edit d memo 

<<Memorandum of Conference Call - 3 Jan OG.doc>> 

Bryan Broyles 
LTC, JA 
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Memorandum of Conference Call - Mr. Hodges (APO), CPT 
and LTC Broyles 

1. Bacbround, 

a. On 2 1 Dec 05 and at the direction of the Presiding Officer, the APO sent out an 
email to all counsel in US v. a1 Qahanti currently on the filings inventory as PO 1. That 
filing contained certain dates that counsel were to reply by. 

b, On 3 Jan 06, LTC Broyles, the detailed defense counsel, replied to the above 
mentioned email with the following: 

Mr. Hodges: 

I would like to have an 8-5 session to discuss this matter before sending any 
response. I have questions about the proposed session in Guantanemo, as well 
as some issues with the datesldeadlines in the discovery order. I believe a 
telephonic session with the interested parties can resolve many if not all of the 
issues, and would be more productive than either waiting until an inliai hearing, 
andlor exchanging emails. 

LTC Broyles 

c. On 3 Jan 06, the APO called LTC Broyles and asked if he would be coming to 
GTMO for the Jan 06 session. (The APO asked this question to determine whether the 8- 
5 conference that LTC Broyles requested could be had at that time.) LTC Broyles stated 
he would not, though he wished to, because OMC had directed that only those involved 
with the cases being heard (a1 Bahlul and Khadr) go to GTMO. The APO requested that 
LTC Broyles find a Prosecutor on the case and arrange a conference call later in the day. 

d. LTC Broyles did as requested above and the APO, LTC Broyles, and CPT 
s s i s t a n t  prosecutor) were able to speak among each other. 

e. The purpose of this document is to memorialize the discussion. It is not 
intended to be a transcript, but to capture relevant points for the PO to consider. 

2. Initial remarks bv the APO: 

a) The APO is just a clerk, and has no authority to make a decision. 
b) The APO's purpose in the conference call was to answer any questions he could 

as LTC Broyles email stated he had questions, 
c) The information gathered in the call would be provided to the PO (CAPT 

O'Toole) who was unavailable to participate. 

3.Ouestion/Issue # 1: Timing of any motion required by paragraph 7, PO 2 (Discovery 
Order) which reads: 
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7. Objections to the wording of this Order, or the authority to issue this 
Order. Counsel who object to the requirements of this discovery Order, the 
Presiding Officer's authority to issue a discovery order, or who seek any 
relief fiom the requirements of this Order shall file a motion in accordance 
with POM 4-3 NLT 3 1 Jan 2006. 

a. LTC Broyles' concern was that 3 1 Jan 05 was the same date that the 
government was to complete discovery, and until discovery was h i s h e d  to the defense, 
the defense would be unable to file the motion. 

b. The APO stated (and this is subject to confirmation by the Presiding OEcer) 
that the requirement of paragraph 7 was to address only the four squares of the discovery 
order, its wording, the authority to issue it, and its requirements. For example, it was 
intended that the motion addressed in paragraph 7 might include: 

(1) That the Prosecution was required to provide more (or less in the view of the 
Prosecution) than what the order required, or 

(2) That the Defense was not required to provide any discovery, or required to 
provide less (or more in the view of the prosecution) than the order required. 

c. The paragraph 7 motion (and this is subject to confirmation by the Presiding 
Officer) was not intended to require the parties to make a motion that the Prosecution had 
failed to provide something the order required. For example, if the prosecution did not 
disclose exculpatory evidence the defense had reason to believe existed, that would not 
be known to the defense until the close of prosecution discovery (3 1 Jan 06,) and so the 
defense could not be expected to file such a motion on 3 1 Jan 06, The APO stated (and 
this is subject to confirmation by the Residing Officer) that the order and POM 4-3 
(though that POM was not stated by number) started the clock to make a motion when a 
party first became aware of a basis to make a motion. 

d. In the above exchange, the APO mentioned it was no accident that the 
prosecution's discovery due was the same as the motion date. This observation seemed to 
concern LTC Broyles so the APO advised that attempts were made to minimize the 
number of dates the parties and the PO had to track. When two desired due dates fell 
close together, it was found to be more efficient managerially to select the later date for 
both requirements. LTC Broyles' concern was that the language of paragraph 7 above 
seemed inclusive of motions for an extension of the defense deadline to make disclosure, 
which could not be reasonably made without first seeing the extent of the government 
disclosure. 

e. LTC Broyles expressed concern about his ability to meet the defense discovery 
dates. He was advised that he is always welcome to request an extension, and in the past, 
they were almost always granted. (The APO notes here that only the PO, and not the 
APO, can grant an extension.) 
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4.Ouestionflssue # 2: Accused's election aa to counsel. 

a. LTC Broyles stated that though he met with Mr, a1 Qahanti in December 2005, 
he had not formed an attorney client relationship with Mr. a1 Qahtani, and could not make 
representations on his behalf. LTC Broyles thought it was improper for him to disclose at 
that point what exactly the client had said thus far on the matter of representation. (i.e., 
yes, no, maybe.) 

b. When the APO asked about other counsel, LTC Broyles stated there was a , 

civilian habeas counsel, but that they were not part of the commission defense team, and 
it was unlikely they would become part of the defense team and LTC Broyles is working 
with the Army Personnel JAG personnel to seek additional or an additional military 
counsel but yet has not had success. 

5. Ouestiodssoe # 3: Preparation versus re~resentation. 

a. This matter was raised by the APO to collect information that could assist the 
PO in making a decision. The APO explained that in other cases where there was a pro 
se issue there seemed to be a disconnect between representing a client - that a DC could 
not do against the client's wishes unless ordered to do so - versus preparing oneself to 
represent the client. The example given was that one could prepare to voir dire the 
Presiding Officer in possible anticipation the one would be required to represent the 
accused (not representation) versus conducting the voir dire'(representati0n.) The other 
example would be preparing a motion for submission (not representation) versus filing 
the motion (representation,) LTC Broyles generally agreed with the distinctions, and that 
generally a DC could prepare to represent a client (see the above examples) without 
representing the client. 

b. In the above context and pursuant to the APO's questions, LTC Broytes stated: 

(1). He believed he could be prepared to conduct voir dire of the Presiding Oflicer 
before a session was held even if the accused did not wish LTC Broyles to represent him, 
and if directed to represent the accused, could conduct that voir dire with minimal delay 
(one day or less) if he had access to the client, and assuming he was given the materials 
regarding the Presiding Officer sufficiently in advance of any session. 

(2). He believed that he could prepare the paragraph 7 discovery order motion (if 
he were to make one) even if the accused did not wish LTC Broyles to represent him, and 
if directed to represent the accused, could file the motion with minimal delay but would 
have to have some time (about a day) to discuss the matter with the client if he had access 
to the client. 

6.Ouestion/Issue # 4: Lawfhlness of Sessions without all the members. 

a. In what the APO would describe as a thinking-out-loud observation, LTC 
Broyles indicated that even if a session with the PO and not the other members could be 

RE 11 (a1 Qahtani) 
Page 5 of 6 

3 



arranged, there was the issue whether the Presiding officer could proceed without having 
all the members present. 

b. The APO stated that the POs were aware that was an issue which might be 
focused on the larger issue of whether MCO # 1 conflicts with the President's Military 
Order. In fact, COL Brownback in US v. Hicks directed a brief on that larger issue. The 
APO stated that this issue set up a "horse-cart" scenario of whether all the members had 
to be present to decide whether all the members could or must be present (or words to 
that effect.) LTC Broyles observed that he believed there was a substantive difference 
between a session taking/reserving pleas and motions and one where a matter was 
litigated, which was a tenn used in paragraph 4.d. of the email of 2 1 December from Mr. 
Hodges to all parties. 

c. This matter was not firther discussed, and the APO presumes (though not 
spoken to the parties) that such an issue would be addressed by motion. 
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OFFICE OF THE SECRFTARY OF DEFENSE 
OFFEE OF MUTARY COMMlsslONS 

1- DEFENSE PENT- 
WASHINGTON, DC --WOO 

December IS, 2005 

SUBJECT: Detailed Prosecutors 

Consistent with my authority as Chief Prosecutor and the provisions of Section8 4B(2) of 
Military Commission Order No. 1, dated August 3 1,2005, and Section 3B(9) of Military 
C o ~ s d o n  Instruction No. 3, dated July 15,2005, the above named wasel are detailed and 
designated as fbllows: 

United States v. a1 Ohatani 
Detailed Prosecutor; 
~icutenant-us~~ 

I~ORRIS D. DAVIS 
Colonel, U.S. Air Force 
Chid Pmwutor 
Office of Military Commissions 

CC: 

Deputy Chief Prrwccutor 

RE 12 (a1 Qahtani) 
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Message 

Hodges, Keith 

Page 1 of 3 

- -- 

From: Broyks, Bryan, LTC, DoD 0~c-1 
Sent: Wednesday, January 04,2006 11 :04 AM 

To: 

Subject: RE: US v. al Qahtani: Directions of the Presiding m c e r  

The defense's schedule is free for the week of the 13th of February. 

Sent. Wednesdw. Januatv 04. 2006 1l:W 

Thank you. Your email will be added to the filings inventory. 

We bok forward to hearing fiom the defense, 

FOR THE PRESIDING OFFICER 

Kelh Hodges 
Assistant to the Presiding Officeis 

Mr. Hodges, 

The government is available for an initial session in the subject case during the week of 13 
February 2006. 

The government does not, at this time, have any protective orders that are in effect in this case. 
However, the government may request protective orders in accordance with POM 9-1 in the 
hture, should it be unable to come to agreement on a protective order with the defense prior to 
discovery. 

RE 13 (a1 Qahtani) 
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Message Page 2 of 3 

Very Respecthlly, 

0 
Prosecutor, Office of Military Commissions 

1. This email, and attachments 1 and 2, are being added to the filings inventory as PO 1. 
(See POM 12-1 for a description of the Filings Inventory.) 

2.1 am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line of 
this email. My duties are outlined in Presiding Officer Memorandum (POM - which serve 
as rules of court) 2-2. That POM, and all the others POMs, can be found at: 
http:/twww.defenselink.mivnews/Aug2004/commissions memoranda.html. This ernail, and 
all others that I send that state "BY DIRECTION OF THE PRESIDING OFFICER" are sent 
at the Presiding Officer's direction. The Presiding Oficer has directed that all the current 
POMs, to include as later modified or supplemented, are in effect for this case. 

3. You attention is invited to the enclosed Discovery Order (PO 2) for compliance by the 
parties. 

4. NLT 5 Jan 06 the Presiding OWcer wishes to know what is the earliest possible time that 
you and can attend a session of the Commission, without the other members, at 
Guantanamo to accomplish the following business ("Reply all" with your answer): 

a. Initial session without members (convening of the Commission.) 

b. Accused's election of counsel. 

c. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at 
a later time.) 

d. Discussion - and if necessary - litigation concerning the attached discovery order, its 
terms and enforceability. 

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding Officer advises he 
will grant the request.) 

f. Motions. (If the parties request to defer motions - except a motion as to the wording, 
terms, and enforceability of the discovery order - the Presiding Offr a 1 e e Rf: ?$?a7 Bar;i!dTnt 
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the request.) 

g. Setting a schedule for future sessions and the trial to include: law motions (motions 
other than on the admissibility or form of evidence); evidentiary motions; voir dire of the 
other members, and the trial. The dates the Presiding Officer will be looking at are those on 
the attached "Significant Dates Worksheet." 

5. If you request a date in paragraph 4 above later than 13 F e b ~ a r y  2006, you. reply must 
include the reasons for the delay and a calendar showing your activities and commitments - 
personal and professional - between 5 Jan 2006 and the date you request a delay that make 
it impossible to proceed by 13 February 2006. 

6. NLT 5 Jan 06, the parties will provide the Presiding Officer, opposing counsel, and me a 
copy of all protective orders, issued by any authority, that they believe have been issued and 
remain in effect. Any party requesting a protective order from the Presiding Officer will use 
the procedures in POM 9- 1. 

7. Also attached is an email sent at the direction of the Presiding Officer adopting "first 
instructions" issued earlier by another Presiding Officer, COL Chester. The instructions that 
were adopted are also attached. 

Three attachments: 
1 - PO 2 - Discovery Order 
2 - Significant dates worksheet 
3 - Email on adopted "first instructions" and those instructions 

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

<<Significant Commission Dates - worksheet v l  .docs> <<Email and attachment - First instructions 
by PO Chester adopted by PO8 07001e and Kohlmann, 21 Dec OS.pdf)> <*PO 2 - aL Qahtanl - 
Discovery Order - 21 Dec OS.pdP>> 
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PO 1 D: PO confirmation of A, 3 <-> Counsel Discussion Page 1 of 1 

Hodges, Keith 

From: 

Sent: Friday, January 20,2006 1O:ll AM 

To: 

Subject: PO 1 D: PO confirmation of APO e-, Counsd Dlscussbn 

Attachments: PO I 6 - al Qahtani - Memorandum of phone call sent to PO - 4 Jan O5.pdf 

LTC Broyles, in paragraph 3 b of the phone conversation memorandum portion of PO 1 B (Copy 
attached) were two matters subject to confirmation by the Presiding Officer. The Presiding Officer 
confirms the remarks I made, those remarks being pasted below from PO l B. 

b. The APO stated (and this is subject to confirmation by the Presiding Officer) that the requirement of 
paragraph 7 was to address only the four squares of the discovery order, its wording, the authority to 
issue it, and its requirements. For example, it was intended that the motion addressed in paragraph 7 
might include: 

(1) That the Prosecution was required to provide more (or less in the view of the Prosecution) than what 
the order required, or 

(2) That the Defense was not required to provide any discovery, or required to provide less (or more in 
the view of the prosecution) than the order required. 

c. The paragraph 7 motion (and this is subject to confirmation by the Presiding Oficer) was not 
intended to require the parties to make a motion that the Prosecution had hiled to provide something the 
order required. For example, if the prosecution did not disclose exculpatory evidence the defense had 
reason to believe existed, that would not be known to the defense until the close of prosecution 
discovery (3 1 Jan 06,) and so the defense could not be expected to file such a motion on 3 1 Jan 06. The 
APO stated (and this is subject to confinnation by the Presiding Officer) that the order and POM 4-3 
(though that POM was not stated by number) started the clock to make a motion when a party first 
became aware of a basis to make a motion. 

This ernail will be added to the filings inventory as PO 1 D. 

BY DIRECTION OF THE PRESIDING OFFICER 
Kelh Hodges 
Assistant to the Presiding Officers m -PO 1 B - al Qahtani - Memorandum of phone call sent to PO - 4 Jan OS.pdf>> 
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CAPTAIN DANIEL E. 0' TOOLE 
JUDGE ADVOCATE GENERAL'S CORPS 

UNITED STATES NAVY 

Captain Daniel E. O'Toole, Judge Advocate General's Corps, U.S. Navy, 
received a Juris Doctor degree from Wake Forest University School of Law in 1980 
and is admitted to the North Carolina State Bar. He is a 1984 honors graduate 
of the Naval Justice School. He was awarded a Master of Laws degree from the 
George Washington University National Law Center in 1994 and he was the 2004 
Distinguished Graduate of the 47th Military Judges Course, The Judge Advocate 
General's School, U.S. Army. 

Following four years in private practice, principally engaged in criminal 
and civil litigation in state and federal courts, Captain O'Toole accepted'a 
direct commission into the Navy JAG Corps. He served successively as Senior 
Defense Counsel and Senior Trial Counsel at Naval Legal Service Office, Newport, 
and then as Staff Judge Advocate, Naval Surface Group FOUR, Newport, Rhode 
Island. He transferred to Naval Air Station, Brunswick, Maine, in 1986, where 
he served as Staff Judge Advocate until 1988. He then transferred to Commander, 
Carrier Group EIGHT, embarked on USS JOHN F. KENNEDY (CV-67). Following that 
assignment, Captain O1Toole served as Assistant Fleet Judge Advocate, Commander 
Naval Air Force, U.S. Atlantic Fleet. 

From 1990 to 1992, Captain O'Toole served as Command Judge Advocate on USS 
THEODORE ROOSEVELT (CVN-71). He then transferred to Joint Exercise Control 
Group, Ocean Venture 1992, as an exercise planner and controller. Following 
post-graduate school in 1994, Captain OfToole was assigned to Commander, Naval 
Base, Norfolk, Virginia, as the Navyls first Mid-Atlantic Regional Environmental 
Counsel. In 1995, he transferred to Commander-in-Chief, U.S. Atlantic Fleet, 
with additional duty to U.S. Atlantic Command, as Environmental Counsel. When 
Trial Service Office East was established in the fall of 1996, with 
responsibility for the prosecution of Navy courts-martial throughout the eastern 
and central United States, Captain O'Toole was assigned as its first Executive 
Officer, and later as interim Commanding Officer. In the fall of 1999, Captain 
OfToole transferred to the General Litigation Division, Office of the Judge 
Advocate General, as Deputy Director. While in the General Litigation Division, 
Captain OfToole defended civil and criminal cases in state and federal district 
courts throughout the country, as well as various U.S. Circuit Courts of Appeal 
and the U . S .  Court of Federal Claims. 

In July 2001, Captain O'Toole was selected as Deputy Assistant Judge 
Advocate General (ManagenIent and Plans), and served simultaneously as the JAG 
Corps Officer Community Manager until September 2002, when he returned to the 
General Litigation Division as its Director. In March 2003, Captain OfToole was 
selected by the Navy General Counsel as his Executive Assistant and Special 
Counsel, and he served in that capacity until his appointment as Circuit 
Military Judge, Tidewater Judicial Circuit, in July 2004. 

During his nearly 14 years in the courtroom as a trial advocate and judge, 
Captain OtToole has supervised, litigated, or presided over nearly a thousand 
cases, including national security and capital murder cases. 

Captain O'Toole's personal decorations include the Legion of Merit with 
gold star in lieu of third award, the Meritorious Service Medal with three gold 
stars, the Navy Commendation Medal with two gold stars, the Joint Services 
Achievement Medal, and the Navy-Marine Corps Achievement Medal with gold star. 
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From: 
Sent: 
To: 

Cc: 

Subjec 

Hodges, Keith 

Attachments: Referred Commission Cases - 18 Jan 06 v2.doc 

This email is to provide long-range planning guidance to all counsel in the following 
cases : 

United States v a1 Bahlul 
United States v Khadr 
United States v a1 Qahtani 
United States v Barhoumi 
United States v a1 Sharbi 
United States v Muhammad 

All counsel on all the above cases are to respond to the Assistant that you received this 
email. Defense, please also pay special attention to paragraph 6 below. 

1. The Commission will hold a trial/session term the week of 27 February 2006 at 
Guantanamo Bay Naval Station, Cuba. Counsel in the above named cases must be prepared to 
conduct any and all business before the Commission that can be conducted at that time. The 
individual Presiding Officers, through the Assistant, will work with counsel to determine 
the exact business to be addressed. Collectively, the Presiding Officers will set the 
exact schedule and publish it at a later date. 

2. The Office of the Presiding Officers is advised that there are no Muslim Holy days 
during the above period. If addressees have different information, please advise soonest. 

3. The first session of the Commission may be held as early as 1300, 27 February 2006. The 
last session may be held as late as COB Friday, 3 March 2006. 

4. The Presiding Officers request that counsel for those cases that will not be in session 
at GTMO during this term still be present at GTMO so that the parties and the PO can work 
together to discuss issues and make plans. For example, at the last term, the parties were 
able to discuss and agree on the wording of Protective Orders. The Presiding Officers are 
aware of the limitations on conferences and discussions versus what must be resolved in a 
session. All counsel should obtain the appropriate country clearances and make other 
necessary logistical arrangements. RE 16 (af Qahtani) 
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5. ~f any counsel in the above listed cases cannot be at GTMO during the February 
trial/session term, advise the Assistant, and the Presiding Officer and opposing and other 
counsel on that case, HLT 1200, EST (Monday) 23 January 2006 with the reasons for the 
unavailability. 

6. All Defense counsel. 

a. The fact that an attorney client relationship has not yet been established, or 
a client has indicated he wishes to proceed pro se, does not amount to "~navailability,~ 
and it may suggest a session in February is .paramount. Counsel are encouraged to provide 
such information, however, as it might be useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel (military 
or civilian) who are also detailed, or who may be detailed or may join the case in the 
future, and who are not on the attached list. If there are other such counsel, advise the 
Assistant, Presiding Officer, and other counsel on the case'and provide email addresses 
and other contact information. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Ofiicers 
Military Commission 

Refemd 
mmEssion Cases - It 
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Referred Commission Cases - 18 Jan 06 
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Status 
Stayed 

Stayed 

Stayed 

First restart session 
held 

First session 
held 

Case 
Hicks 

a1 Qosi 

Hamdan 

a1 Bahlul 

I 

Khadr 

a1 Qahtani 

- 

Barhoumi 

al Sharbi 

Muhammad 

PO 
Brownback 

Brownback New panel ? 

Brownback New panel 7 
Autorino - Asst 

Brownback 

Chester 

O'Toole 

O'Toole 

O'Toole 

Kohlmann 
Stafford-Smith - Civ 



PO 1 F (Trial Order, US v. A1 qahtani) Page 1 of 3 

Hodges, Keith 

From: 

Sent: Monday, January 23,2006 1203 PM 

To: 

-- 

Subject: PO 1 F (Trial Order, US v. Al Qahtani) 

Attachments: Significant Commission Dates -worksheet - Feb trial term trial Order attachment.&c; CAPT 
O'Took Biograhical Summary - Voir Dire.* PO 1 E - al Qahtani -Announcement of Feb trial 
term, 18 Jan O6.pdf; Protective Order 1 - al Qahtani - ID of ail witnesses (23 Jan 06).m 
Protective Order 2 - al Qahtanl - ID of lnvestlgators (23 Jan 06).pdf; Protective Order 3 - al 
Qahtani - FOUO and other markings (23 Jan OG).pdf 

1. This email Trial Order has been personaily directed by the Presiding Oficer in the subject case to 
prepare the parties for the Februw Trial term (27 Feb - 3 Mar 06.) It lists the functions that the parties 
are expected to perform at that trial term. This email and all replies will be added to the PO 1 filings 
series. 

2. Defense only - counsel choice. Advise not late; than 26 Jan 2006 whether you believe that you are 
representing the accused (i.e., the accused has not indicated he wishes to proceed pro se, and the accused 
has accepted your representation) and whatever information you have whether a civilian counsel will 
join the case (and the email address and contact information for that counsel.) This information is 
necessary not only so the business of the February trial term can be planned, but so the Presiding Officer 
can know why motions, filings, or other information might not be provided. Note: Even if counsel 
believe that an accused may wish to proceed pro se, or has or will reject the services of counsel, the 
parties will still prepare themselves to proceed in accordance with this Order. 

3.  xis sting Protective Orders. The parties were directed in PO 1 to provide copies of all existing 
Protective Orders. None were provided and therefore the Presiding Officer presumes that none exist. If 
such orders exist, send them immediately. The PO 1 deadline was 5 Jan 2006, 

4. Protective Orders. 

a. The three attached Protective Orders have been issued pursuant to Commission Law sua sponte 
by the Presiding Officer to ensure the protection of information, and so that the parties may begin the 
discovery process thus ensuring a hll and fair trial, 

b. Counsel who wish this order modified or rescinded shall follow the Procedures in POM 9-1. 

5. Motions on the Discovery Order (PO 2.) 

a. Counsel are reminded that in accordance with PO 1, the due date for any motion on the Discovery 
Order is 31 Jan 2006. Responses and replies will be filed in accordance with POM 4-3, 

b. Any motion filed on the Discovery Order will be litigated during the February trial term. 
RE 17 (al Qahtanil 
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6. Voir dire. If counsel desire to voir dire andlor to challenge the Presiding Officer, this will be 
accomplished during the February trial tern. 

a. A mini biography of the Presiding Officer is attached to assist counsel. 

b. Counsel are strongly encouraged to submit written question for the Presiding Officer. Such 
questions will be provided to the APO, Presiding Officer, and opposing counsel not later than 8 Feb 
2006 in Word (not PDF) so the Presiding Oficer can answer the questions in the same electronic file. 

7. Setting a trial calendar. Not later than 15 Feb, counsel for both sides will complete the attached 
"Trial Schedule" filling in the appropriate dates and file it with the APO, Presiding Officer and opposing 
counsel. 

8. Entry of pleas. The accused will be called upon to enter pleas. (If the accused requests to defer pleas, 
the Presiding Officer advises he will grant the request.) 

9. Motions (otber than on the Discovery Order.) Counsel may file motions in accordance with POM 
4-3. Such motions a party desires litigated at the February trial term shall be filed not later than 6 Feb 
2006. Responses shall be filed not later than 7 days from the filing of the motion. Replies, if desired, 
shall be filed not later than 3 days from when the response was filed. All filing will be done 
electronically. Be attentive to the requirements of POM 4-3. 

10. Motions otber than the Discovery Order and those motions filed in accordance with paragraph 
9 above, The parties will be asked if they have motions or other motions if motions were made. (If the 
parties request to defer motions - except a motion as to the wording, terms, and enforceability of the 
Discovery Order - the Presiding Officer advises he will grant the request.) 

11. Inability to perform Lnctiona and unavailabuity. If there is any reason why counsel cannot 
perform the functions listed in this Order, such matters will be filed with the APO, Presiding Officer, 
and opposing counsel not later than 26 Jan clearly indicating the functions that counsel cannot perform 
and the reasons therefore. It is noted that in an email sent on 19 January 2006 (PO 1 E copy attached,) 
counsel already have an obligation to advise on their possible non-availability. Paragraph 5 of that email 
stated: 

5. If any counsel in the above listed cases cannot be at GTMO during the February 
triallsession term, advise the Assistant, and the Presiding Oficer and opposing and other 
counsel on that case, NLT 1200, EST (Monday) 23 January 2006 with the reasons for the 
unavailability, 

12. Representational issues and unavailability (Defense counseL) Para 6 of PO 1 E stated: 

6. All Defense counsel. 
a, The fact that an attorney client relationship has not yet been established, or a client has 
indicated he wishes to proceed pro se, does not amount to "unavailability," and it may 
suggest a session in February is paramount. Counsel are encouraged to provide such 
information, however, as it might be useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel (military or civilian) 
who are also detailed, or who may be detailed or may join the case in the future, and who 

RE 17 (at Qahtani) 
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are not on the attached list. If there are other such counsel, advise the Assistant, Presiding 
Officer, and other counsel on the case and provide email addresses and other contact 
information. 

Attachments to this email Trial Order 

1. Three Protective Orders issued by the Presiding Officer 
2. Mini-biography of the Presiding Officer 
3. Trial schedule form (Significant Dates) 
4 . P O l E  

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodses 
Assistant to the Presidino Officers 

<<Significant Commission Dates - worksheet - Feb trial term trial Order attachment.doc>* <eCAPT O'Toole 
Biograhical Summary - Voir Dire.@> -PO 1 E - a1 Qahtani - Announcement of Feb trial term, 18 Jan M.pdP> 
<<Protective Order t - al Qahtani - ID of all witnesses (23 Jan O6).pdf*> <<Protective Order 2 - al Qahtani - ID of 
investigators (23 Jan OG).pdf*> <<Protective Order 3 - al Qahtani - FOUO and other markings (23 Jan Ob).pdf>> 
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Significant Commission Dates 
United States v. 

Higlilighting signifies modifications from the "worksheet" provided with PO 1. 

' The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel 
may request an earlier date for item 15 than thcy would for itcm 7. 

Discovery dates will be included in the discovery order. 
A "law motion" is any motions except that to suppress evidence or address another evidentiary matter. 
Dates will be established in the directed brief if dirtctcd bricfs an used 

I 
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Notes 

POM 9-1 

POM 7-1 
POM 4-3 
POM 4-3 
POM 4-3 
POM 10-2 
POM 4-3 
POM 4-3 
POM 4-3 
POM 10-2 

Also indicate # of days to 
present 
Also indicate # of days to 
present 
Also indicate # of days to 
present 
Also indicate # of days to 
present 
POM 10-2 

I 

POM 6-2 

Page 4 of 4 

Date 
27 Feb - 3 Mar 06 

Tai!E$- &e) 

xxx 
xxx 

xxx 

# I  

1. 

2. 

3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
1 1. 
12. 
13. 
14. 
15. 
16. 

17. 

18. 

19. 

20. 
2 1. 
22. 

Event 
First session (without members) 

Convening the Commission 
Choice of counsel 
Voir dire of PO 
Pleas (ordinarily reserved) 
Motions (ordinarily reserved) 
Discovery Order litigati~g 

Provide copies of existing Protective 
Orders to PO 
Submit Protective Orders for PO signature. 
Discovery - Prosecution 
Discovery - Defense 
Requests for access to evidence 
"Law" Motions: Motion 
"Law" Motions: Response 
"Law" Motions: Reply 
Witness requests on law motions 
Evidentiary motions: Motion 
Evidentiary motions: Response 
Evidentiary motions: Reply 
Witness requests on evidentiary motions 
Voir dire of members 
Prosecution case in chief - Merits 

Defense case in chief - Merits 

Prosecution - Sentencing 

Defense - Sentencing 

Witness requests - merits and sentencing 
Directed briefs 
Requests to take conclusive notice 
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UNITED STATES OF AMERICA 
v. 

JABRAN SAID BIN AL QAHTANI 
aMa Salam a1 Farsi 

a/k/a Hateb 
afkia Jabran a1 Qahtan 

atkla Saad Wazar Hati b Jabran 
alWa Jabran Saad Wazar Sulayman 

W a  Jabran Wazar 

Protective Order # 2 
Protection of Identities of 

Investigators and Interrogators 

23 January 2006 

This Protective Order has been issuedpursuant to Commission Law sua sponte by the 
Presiding Oflcer to ensure the protection of information, and so that the parties may 
begin the discovery process thus ensuring a fill and fair trial. Counsel who desire this 

order modified or rescinded shall follow the Procedures in POM 9-1. 

1. This Protective Order protects the identities of law enforcement, intelligence, or other 
investigators and interrogators working on behalf of their government (collectively 
referred to as "investigators and interrogators'? who participated in the investigation of 
the accused. 

2. The names and background information of investigators and interrogators are 
considered sensitive material that constitutes Protected Information in accordance with 
Military Commission Order No. 1, Section 6(D)(5). 

3. Accordingly, IT IS HEREBY ORDERED: 

a. Names or other identifLing information of investigators and interrogators that 
have been or may, from time to time, be disseminated to Defense Counsel for the 
accused, may be disclosed to members of the Defense team, such as paralegals, 
investigators, and administrative staff, with an official need to know. However, 
such information shall not be disclosed to the accused or to anyone outside of the 
Defense team other than the Military Commission panel subject to the limitations 
below; and 

b. Names or other identifying information of investigators and interrogators shall 
not be disclosed in open court or in any unsealed filing. Any mention of the name 
or other identifying information of investigators and interrogators must occur in 
closed session and any filing to the Military Commission panel that includes such 
information shall be filed under seal. 

4. The following actions do not violate this protective order: 

a. Showing pictures of individuals who had questioned the accused for the 
purposes of discussing the nature of those interrogations with the accused; 
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UNITED STATES OF AMERICA 
v. 

JABRAN SAID BIN AL QAHTANI 
a/k/a Salarn a1 Farsi 

a/k/a Hateb 
a/k/a Jabran a1 Qahtan 

a/k/a Saad Wazar Hatib Jabran 
W a  Jabran Saad Wazar Sulayman 

&a Jabran Wazar 

Protective Order # 3 
Protection of "For Official Use Only" or "Law 
Enforcement Sensitive" Marked Information 

and Information with Classified Markings 

23 January 2006 

This Protective Order has been issuedpursuant to Commission Law sua sponte by the Presiding 
Ofleer to ensure the protection of information, and so that the parties may begin the discovery 
process thus ensuring afill and fair trial. Counsel who desire this order modijed or rescinded 

I shall follow the Procedures in POM 9-1. 

1. Generally: The following Order is issued to provide general guidance regarding the below- 
described documents and information. Unless otherwise noted, required, or requested, it does not 
preclude the use of such documents or information in open court. 

2. Scope: This Order pertains to information, in any form, provided or disclosed to the defense 
team in their capacity as legal representatives of the accused before a military commission. 
Protection of information in regards to litigation separate fiom this military commission would 
be governed by whatever protective orders are issued by the judicial officer having cognizance 
over that litigation. 

3. Definition of Prosecution and Defense: For the purpose of this Order, the term "Defense 
team" includes all counsel, co-counsel, counsel, paralegals, investigators, translators, 
administrative staff, and experts and consultants assisting the Defense in Military Commission 
proceedings against the accused. The term "Prosecution" includes all counsel, co-counsel, 
paralegals, investigators, translators, administrative staff, and experts and consultants who 
participate in the prosecution, investigation, or interrogation of the accused. 

4. Effective Dates and Classified Information: This Protective Order shall remain in effect 
until rescinded or modified by the Presiding Officer or other competent authority. This Order 
shall not be interpreted to suggest that information classified under the laws or regulations of the 
United States may be disclosed in a manner or to those persons inconsistent with those statutes or 
regulations. 

5. UNCLASSIFIED SENSITIVE MATERIALS: 

a. IT IS HEREBY ORDERED that documents marked "For Official Use Only (FOUO)" 
or "Law Enforcement Sensitive" and the information contained therein shall be 
handled strictly in accordance with and disseminated only pursuant to the limitations 
contained in the Memorandum of the Under Secretary of Defense ("Interim 
Information Security Guidance") dated April 18,2004. If either party disagrees with 
the marking of a document, that party must continue to handle that document as 
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marked unless and until proper authority removes such marking. If either party 
wishes to disseminate FOUO or Law Enforcement Sensitive documents to the public 
or the media, they must make a request to the Presiding Officer. 

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 and 
Federal Bureau of Investigation FD-302s provided to the Defense shall, unless 
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled 
and disseminated as "For Official Use Only" andlor "Law Enforcement Sensitive." 

6. CLASSIFIED MATERIALS: 

a. IT IS FURTHER ORDERED that all parties shall become familiar with Executive 
Order 12958 (as amended), Military Commission Order No. 1, and other directives 
applicable to the proper handling, storage, and protection of classified information. 
All parties shall disseminate classified documents (those marked 
"CONFIDENTIAL," "SECRET," or "TOP SECRET") and the information contained 
therein only to individuals who possess the requisite clearance and an official need to 
know the information to assist in the preparation of the case. 

b. IT IS FURTHER ORDERED that all classified or sensitive discovery materials, and 
copies thereof, given to the Defense or shared with any authorized person by the 
Defense must and shall be returned to the government at the conclusion of this case's 
review and final decision by the President or, if designated, the Secretary of Defense, 
and any post-trial U.S. federal litigation that may occur. 

7. BOOKS. ARTICLES. OR SPEECHES: 

a, FINALLY, IT IS ORDERED that neither members of the Defense team nor the 
Prosecution shall divulge, publish or reveal, either by word, conduct, or any other 
means, any documents or information protected by this Order unless specifically 
authorized to do so. Prior to publication, members of the Defense team or the 
Prosecution shall submit any book, article, speech, or other publication derived from, 
or based upon information gained in the course of representation of the accused in 
military commission proceedings to the Department of Defense for review. This 
review is solely to ensure that no information is improperly disclosed that is 
classified, protected, or otherwise subject to a Protective Order. This restriction will 
remain binding after the conclusion of any proceedings that may occur against the 
accused. 

b. The provisions in paragraph 7a apply to information learned in the course of 
representing the accused before this commission, no matter how that information was 
obtained. For example, paragraph 7a: 

(1) Does not cover press conferences given immediately after a commission hearing 
answering questions regarding that hearing so long as it only addresses the aspects of 
the hearing that were open to the public. 
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From: Hodges, Keith 
Sen 
To : 

Cc: 

It: 

Subject: preserving objections, concerns and tssues: POM 4-3 and POM 12-1 

To all counsel in all Military Commission Cases 

1. The Presiding Officers have asked me to point out some features of the POMs of which you might be 
unaware. The POMs are the Rules of Court for the Presiding Officers and they describe the manner in which 
parties communicate with the Presiding Officers. 

2. A main feature of POM 4-3 is that if a counsel wants relief, the counsel must comply with that POM - which 
means to file a motion. A main feature of the filings inventory POM (12-1) is that the only issues before the 
Presiding Officer are those listed on the filings inventory in the appropriate section @ for defense and P for 
Prosecution.) Taken together, this means that motions filed by the parties that meet the formatting and other 
requirements of POM 4-3 are placed on the filings inventory in the appropriate section. This document is 
available to the parties, and all can see what matters are before the Presiding Officer to resolve. If counsel 
believes that she has a motion or other request for relief pending before the Presiding Officer and it is not on 
the filings inventory in the appropriate section, then counsel must take action to file; if counsel believes a 
motion has already been filed, work with me so we can find that filing and ensure it gets on the list. How you 
raise matters on the record - by which I mean during a session - with the Presiding Officer is outside the scope 
of this email. This email addresses only communications outside the record - by which I mean not during a 
session. 

4. The PO (Presiding Officer) section of the filings inventory reflects only those significant matters that the 
Presiding Officer sends or elects to place there so that there is a record of them. An email from counsel, 
containing an objection or other request for relief, might find its way into the PO section. But, if the counsel 
wants that objection to be resolved by the Presiding Officer, counsel must file in accordance with POM 4-3. 
Only when that is done will the filing be placed on the filings inventory in the appropriate P or D section and 
the matter preserved. 

5. I point out these features so that all may appreciate that an objection, concern, observation, or request for 
relief in the body of an email is not a motion under POM 4-3 and therefore will not be added to the filings 
inventory in the P or D section. So, as an example, suppose in an email a prosecution counsel said, "I object 
to X." That is not a motion IAW POM 4-3, and unless the Presiding Officer directed otherwise, it would be not 
added to the Prosecution section of the filings inventory. Since that objection is not i o ut'on section of 
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the filings inventory, it is not before the Presiding Officer for resolution. Of course, the same analysis would 
hold true if the defense counsel said, ''1 object to X." 

6, Finally, please appreciate the reason behind the inter-relationship between POM 4-3 and 12-1. The parties 
and the Presiding Officer deserve to know what matters are before the Presiding Officer. Notwithstanding all 
the advantages of ernail, its downside is that what one person views as a casual observation, discussion, or a 
prelude to a motion to be made could be viewed by another as having preserved a matter to go before the 
Commission andfor on appeal. The only way to ensure all know what is intended by an email, what matters they 
are expected to respond to or resolve, to ensure issues for the Presiding Officer to resolve are preserved, and to 
prevent inadvertent waiver is to have a system that lists such matters and is available to all. 

7. A copy of this ernail will be placed in the filings inventory of all cases. A filings inventory in all cases that 
have not been stayed will be sent later this week. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 
Militaw Commission 
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Hodges, Keith 

From: 
Sent: Wednesday, January 25,2006 3:11 PM 

To: 

Subject: PO 1 G (US v. Al Qahbni) 
Attachments: PO 1 F - al Qahtani - Trial order for Feb Term (23 Jan Og).pdf 

The Presiding Officer has directed the following response to your email of 23 January 2006, That email 
and this one will be added to the filings inventory as PO 1 G. 

Please refer to the Assistant's email of 25 January 2006 (PO 4, attached) that addresses the mechanism 
by which to file objections, motions, or other requests for relief pursuant to the various applicable 
Presiding Officer Memos (POMs). Email not in the form of a POM 4-3 motion or request for relief is 
not sufficient to raise or preserve issues, nor to obtain relief. While your email will be placed in the PO 
(Presiding Officer) series of the filings inventory for record purposes only, it is insufficient as the basis 
for any relief. Any matter requiring relief must be the subject of a timely and properly filed motion as 
required by the POMs (generally POM 4-3). The following additional information is provided to assist 
you in this early stage of proceedings. 

1. Regarding paragraph 1 of the below email (The paragraphs in your email below have k n  numbered 
for the convenience of this reply): 

a. While you did inform the Assistant as to the status of your representation of Mr. al Qahtani, 
that was on 3 Jan 2006. You are on notice to comply with paragraph 1 of PO 1 F (ernail Trial Order) 
regarding your current status and be prepared to do so at the session beginning 27 Feb 2006. 

b. If you have been unable to meet with Mr. a1 Qahtani to learn of his desires for representation 
and you need an Order fiom the Presiding Oficer in order to resolve an access problem, you may apply 
for such assistance and additional time as you believe is needed by filing a motion in accordance with 
POM 4-3. 

c. If you wish to make a motion asserting a lack of jurisdiction or other procedural defect that 
you believe exempts or precludes you from performing certain functions, you should set forth the basis 
of your lawful noncompliance or legal impediment and request relief fiom the orders in a motion filed in 
accordance with POM 4-3; however, until granted any requested relief £torn the existing orders, you are 
on notice to comply with them and to be prepared for the commission session on 27 Feb 2006. (POM 4- 
3 also provides a mechanism to request extensions for filing motions.) 

2, Regarding paragraph 2 of your email below: The extent of voir dire to be conducted during the 27 Feb 
2006 session will be voir dire of the Presiding Officer. The Presiding Officer is prepared to respond to 
any written questions you wish to propound in advance in order to assist you in being prepared to 
conduct voir dire on the record at the 27 Feb 2006 session of the commission (See PO 1 F.) If you 
choose not to avail yourself and your prospective client of this opportunity to prepare, you are on notice 
to be prepared nevertheless. If you believe that you are unable to prepare to conduct voir dire due to a 
practical or legal impediment for which you need assistance or relief, you may set forth the basis of that 
inability in a motion in accordance with POM 4-3 and request such assistance or relief as required in 
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order to be prepared for the commission session on 27 Feb 2006, including voir dire of the Presiding 
Officer. Finally, if you wish to vou dire anyone that is not a member of the commission - which would 
include the Assistant - you should request to do so by motion filed in accord with POM 4-3. 

3, Regarding paragraphs 3,4,5 and 7 of your email below: The Pmtective Orders issued in this case by 
the Presiding Officer remain in effect until the Presiding Officer modifies or rescinds them. If you desire 
any modification or relief fiom these Protective Orders, you should file an appropriate motion under 
POM 9- 1 or 4-3. 

4. Regarding paragraph 6 of your email below concerning the PO'S authority to act: If you wish 
to make a motion asserting a lack of jurisdiction or other procedural defect, or you wish to preserve such 
an issue, you should do so by motion filed in accordance with POM 4-3. Until you are 
granted relief pursuant to a properly filed motion, you are on notice that you have been ordered to 
comply with the requirements of PO 1 F (email Trial Order). 

Attachment: 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

CAPT O'Toole, 

1. Regarding point #2, 1 believe I've fully informed you, via Mr. Hodges, regarding my status on that subject. 
Based on that status, I will not be filing any motions or responding to any discovery by the deadlines listed below. 
Further, I request that I be allowed sufficient time after the 27 February hearings to adequately prepare such 
motions. 

2. Regarding voir dire, I'm uncertain yet as to the extent voir dire will be conducted, but I'm unable to present 
questions in advance to you, given my status noted above. Additionally, assuming I am ultimately in a capacity to 
do so, I request the opportunity to voir dire Mr. Hodges as well as yourself. To make this more effecient, I am 
requesting a similar information sheet be provided to me on Mr. Hodges. 

3. Regarding the protective orders, I have a number of issues. First, I dispute your authority to issue these 
orders, as you are not yet the Presiding Officer of any commission, as no commission has yet convened in which 
you are the detailed Presiding Officer. While I acquiesce to your authority to make logistical arrangements in 
advance of the convening of the commission, I do not so acquiesce to your authority to make substantive 
decisions. 
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4. Second, the Prosecution, as far as I am aware, has made no request for any protective orders. Further, there 
has been neither a showing of necessity, nor ANY showing regarding the matters within the protective orders 
(and, given that no commission has yet convened, they cannot be faulted for not yet doing so). I do not and 
cannot agree to the protective orders included with this email, both due the unnecessarily broad language, and 
the lack of authority for their issuance. POM 9-1 does not allow for the sua sponte issuance by the Presiding 
Officer, and in fact calls for both parties to present their positions regarding the necessity of such an order. While 
MCO 1, 60(5)(a) "Protective Orders" is silent on the sua sponte authority of the Presiding Officer of a duly 
convened commission, that stands in stark contrast to 6D(5)(b) "Limited Disclosure" which specifically notes 
such authority. By this sua sponte order, you have made conclusions of law and fact with no support, to the 
detriment of Mr. al Qahtani's substantive legal rights. 

5 .  Additionally, on its face, the order does not restrict the Prosecution in diseminating this information in any 
way. If the information in question is in fact sufficiently sensitive as to require protection, it should be equally 
protected from disclosure by the Prosecution. 

6. Untit such time as the Commission is convened, thereby empowering the Presiding Officer to issue orders, I 
am willing to agree to limited disclosure of the matters served upon me by the Prosecution. Given my lack of 
adequate access to Mr. a1 Qahtani, I will have only one opportunity to meet him prior to the scheduled convening 
of the commission and so my ability to disclose the information to him is extremely limited in any event. I am 
willing to agree to some degree of limited disclosure temporarily. I believe such terns can be agreed between the 
Prosecution and myself. 

7. I should also note that the limitations in the Protective Orders, as issued, will prevent me from representing 
Mr. al Qahtani in any meaningful way, will prevent him from having any role in assisting in his own defense, deny 
him substantially any confrontation and in fact, I believe they constiute a conflict of interest of such severity as to 
cause me to question my ability to meet my ethical obtigations pursuant to the Kentucky Professional Conduct 
Rules. 

LTC Bryan Broyles 

1. This email Trial Order has been personally directed by the Presiding Officer in the subject case 
to prepare the parties for the February Trial term (27 Feb - 3 Mar 06.) It lists the functions that the 
parties are expected to perform at that trial term. This email and all replies will be added to the PO 
1 filings series. 

2. Defense only - counsel choice, Advise not later than 26 Jan 2006 whether you believe that you 
are representing the accused (i.e., the accused has not indicated he wishes to proceed pro se, and 
the accused has accepted your representation) and whatever information you have whether a 
civilian counsel will join the case (and the email address and contact information for that counsel.) 
This information is necessary not only so the business of the February trial term can be planned, 
but so the Presiding Officer can know why motions, filings, or other information might not be 
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provided. Note: Even if counsel believe that an accused may wish to proceed pro se, or has or will 
reject the services of counsel, the parties will still prepare themselves to proceed in accordance 
with this Order. 

3. Existing Protective Orders. The parties were directed in PO 1 to provide copies of all existing 
Protective Orders. None were provided and therefore the Presiding Officer presumes that none 
exist. If such orders exist, send them immediately. The PO 1 deadline was 5 Jan 2006. 

4. Protective Orders. 

a. The three attached Protective Orders have been issued pursuant to Commission Law ma 
sponte by the Presiding Officer to ensure the protection of information, and so that the parties may 
begin the discovery process thus ensuring a full and fair trial. 

b, Counsel who wish this order modified or rescinded shall follow the Procedures in POM 9-1. 

5. Motions on the Discovery Order (PO 2.) 

a. Counsel are reminded that in accordance with PO 1, the due date for any motion on the 
Discovery Order is 31 Jan 2006. Responses and replies will be filed in accordance with POM 4-3. 

b. Any motion filed on the Discovery Order will be litigated during the February trial term. 

6. Voir dire. If counsel desire to voir dire andlor to challenge the Presiding Officer, this will be 
accomplished during the February trial term. 

a A mini biography of the Presiding Officer is attached to assist counsel. 

b. Counsel are strongly encouraged to submit written question for the Presiding Oficer. Such 
questions will be provided to the APO, Presiding Officer, and opposing counsel not later than 8 
Feb 2006 in Word (not PDF) so the Presiding Officer can answer the questions in the same 
electronic file. 

7. Setting a trial calendar. Not later than 15 Feb, counsel for both sides will complete the 
attached "Trial Schedule" filling in the appropriate dates and file it with the APO, Presiding 
Officer and opposing counsel. 

8. Entry of pleas. The accused will be called upon to enter pleas. (If the accused requests to defer 
pleas, the Presiding Officer advises he will grant the request.) 

9. Motions (other than on the Discovery Order.) Counsel may file motions in accordance with 
POM 4-3. Such motions a party desires litigated at the February trial term shall be filed not later 
than 6 Feb 2006. Responses shall be filed not later than 7 days from the filing of the motion. 
Replies, if desired, shall be filed not later than 3 days fiom when the response was filed. All filing 
will be done electronically. Be attentive to the requirements of POM 4-3. 

10. Motions other than the Discovery Order and those motions filed in accordance with 
paragraph 9 above. The parties will be asked if they have motions or other motions if motions 
were made. (If the parties request to defer motions - except a motion as to the wording, terms, and 
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enforceability of the Discovery Order - the Presiding Officer advises he will grant the request.) 

11. Inability to perform functions and unavailability. If there is any reason why counsel cannot 
perform the functions listed in this Order, such matters will be filed with the APO, Presiding 
Officer, and opposing counsel not later than 26 Jan clearly indicating the fhnctions that counsel 
cannot perform and the reasons therefore. It is noted that in an email sent on 19 January 2006 (PO 
1 E copy attached,) counsel already have an obligation to advise on their possible non-availability. 
Paragraph 5 of that email stated: 

5. If any counsel in the above listed cases cannot be at GTMO during the February 
triavsession term, advise the Assistant, and the Presiding Officer and opposing and 
other counsel on that case, NLT 1200, EST (Monday) 23 January 2006 with the 
reasons for the unavailability. 

12. Representational issues and unavailability (Defense counsel.) Para 6 of PO 1 E stated: 

6. All Defense counsel. 
a. The fact that an attorney client relationship has not yet been established, or a client 
has indicated he wishes to proceed pro se, does not amount to "unavailability," and it 
may suggest a session in February is paramount. Counsel are encouraged to provide 
such information, however, as it might be useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel (military or 
civilian) who are also detailed, or who may be detailed or may join the case in the 
future, and who are not on the attached list. If there are other such counsel, advise the 
Assistant, Presiding Officer, and other counsel on the case and provide email 
addresses and other contact information. 

Attachments to this email Trial Order 

1. Three Protective Orders issued by the Presiding Officer 
2. Mini-biography of the Presiding Officer 
3. Trial schedule form (Significant Dates) 
4.PO l E 

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

<<Significant Commission Dates - worksheet - Feb trial term trial Order attachment.doc>> <<CAPT 
O'Toole Biograhlcal Summary - Voir Dire.pdf= <<PO 1 E - al Qahtani -Announcement of Feb trial term, 
18 Jan OG.pdb* <<Protective Order 1 - at Qahtani - ID of all witnesses (23 Jan 06).pdb> <<Protective 
Order 2 - al Qahtani - ID of investigators (23 Jan 06).p*> <<Protective Order 3 - al Qahtani - FOUO and 
other markings (23 Jan O6).pdf>> 
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Hodges, Keith 

From: Hodges, Keith - 
Sent: Wednesday, January 25,2006 5:11 PM 

To: 

Subject: RE: Three Protective Orders - al Qahtani 

Attachments: PO 1 G - al Qahtani - POs response to DDC's comments RE PO 1 F, 25 Jan 06.pdf; PO 4 - al 
Qahtani - 25 Jan APO email RE Presenring Objections and POM 4-3 and 12-l.pdf 

The Presiding Officer has directed that the below email (as well as the email sent as part of PO 1 
G) not be accepted as a filings for the D section o f  the filings inventory. Should you desire relief from 
the subject Orders, you are directed to comply with the applicable POM (POM 4-3 or 9-1 as 
appropriate). See also PO 4, attached. 

The below email and this email w i l l  be added to the filings inventory as PO 1 H. 

BY DIRECTION OF THE PRESfOlNG OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Attachments 
1 . P O l G  
2. PO 4 

CAPT O'Toole, 

I renew my earlier objections, and do not acknowledge that these orders are binding in any way. 

LTC Broyles 

RE 23 (a1 Qahtani) 
Page 1 of 2 



Message Page 2 of 2 

Earlier, the parties were provided with three Protective Orders. Those orders, consistent with the 
POMs, did not have "wet" signatures. 

Because a Protective Order could be used outside of OMC, those Orders have been wet-signed, 
scanned, and attached. 

FOR THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

<<Protective Order 3 - al Qahtani - FOUO and other markings (23 Jan 06) Signed.pdf>> <<Protective 
Order 1 - al Qahtani - ID of all witnesses (23 Jan 06) Signed.pdP> <<Protective Order 2 - al Qahtani - ID of 
investigators (23 Jan 06) Signed.pdf>> 
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Hodges, Keith 

From: 

Sent: Thursday, January 26,2006 950 AM 

To: 

Subject: RE: PO 1 G (US v. Al Qahtanl) 

Attachments: PO 4 - al Qahtani - 25 Jan APO email RE Preserving Objections and POM 4-3 and 12-1 .pdf 

1. The Presiding Officer appreciates the courtesy of your email below. 

2, With respect to any request, motion, or other issue, please refer to the response to your preceding 
email and to PO 4 which was previously provided to you and is also attached hereto. 

3. POM 9-1 directs that the parties meet together on the matter of Protective Orders. It also directs that 
the Presiding Officer not be involved in the preliminary discussions until such discussions are 
unproductive. Follow POM 9- 1. 

4. The forgoing response, as well as your below ernail, have not been placed in the filings inventory. 
See PO 4 (attached.) 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
Militarv Commission 

CAPT O'TooIe: 

Sir, I previously provided the information regarding my status as Detailed Counsel only, and that status has not 
changed. I will again meet with Mr. al Qahtani on or about 6 February. I wanted to meet with him again during 
the week of the hearings last month, but was not allowed. Currently, I am required to make the request to travel 
to Gitmo 20 days in advance of expected travel and I cannot speak to him by telephone. 

I do not at this time represent Mr. at Qahtani. I cannot make motions on his behalf. Should that status change, I 
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will notify all parties. I will be present and prepared for the 27 February hearing term. I repeat my request for 
materials to assist in the voir dire of Mr. Hodges so that that can be accomplished at this hearing rather than put 
off to a future date, simply as a matter of expediency for the tribunal. 

I again request that the prosecution meet with me to discuss limitations on disclosum of matters they intend 
to serve on me as Detailed Counsel. 

LTC Broyles 

The Presiding Officer has directed the following response to your email of 23 January 2006. That 
email and this one will be added to the filings inventory as PO 1 G. 

Please refer to the Assistant's email of 25 January 2006 (PO 4, attached) that addresses the 
mechanism by which to file objections, motions, or other requests for relief pursuant to the 
various applicable Presiding Officer Memos (POMs). Email not in the form of a POM 4-3 motion 
or request for relief is not sufficient to raise or preserve issues, nor to obtain relief. While your 
email will be placed in the PO (Presiding Officer) series of the filings inventory for record 
purposes only, it is insufficient as the basis for any relief. Any matter requiring relief must be the 
subject of a timely and properly filed motion as required by the POMs (generally POM 4-3). The 
following additional information is provided to assist you in this early stage of proceedings. 

1. Regarding paragraph 1 of the below email (The paragraphs in your email below have been 
numbered for the convenience of this reply): 

a. While you did inform the Assistant as to the status of your representation of Mr. al 
Qahtani, that was on 3 Jan 2006. You are on notice to comply with paragraph 1 of PO 1 F (email 
Trial Order) regarding your current status and be prepared to do so at the session beginning 27 
Feb 2006. 

b. If you have been unable to meet with Mr. a1 Qahtani to learn of his desires for 
representation and you need an Order from the Presiding Officer in order to resolve an access 
problem, you may apply for such assistance and additional time as you believe is needed by filing 
a motion in accordance with POM 4-3. 

c. If you wish to make a motion asserting a lack of jurisdiction or other procedural defect 
that you believe exempts or precludes you fiom performing certain functions, you should set forth 
the basis of your lawhl noncompliance or legal impediment and request relief from the orden in a 
motion filed in accordance with POM 4-3; however, until granted any requested relief from the 
existing orders, you are on notice to comply with them and to be prepared for the commission 
session on 27 Feb 2006. (POM 4-3 also provides a mechanism to request extensions for filing 
motions.) 

2. Regarding paragraph 2 of your ernail below: The extent of voir dire to be conducted during the 
RE 24 (a1 Qahtani) 
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27 Feb 2006 session will be voir dire of the Presiding Officer, The Presiding Officer is prepared 
to respond to any written questions you wish to propound in advance in order to assist you in 
being prepared to conduct voir dire on the record at the 27 Feb 2006 session of the commission 
(See PO 1 F.) If you choose not to avail yourself and your prospective client of this opportunity 
to prepare, you are on notice to be prepared nevertheless. If you believe that you are unable to 
prepare to conduct voir dire due to a practical or legal impediment for which you need assistance 
or relief, you may set forth the basis of that inability in a motion in accordance with POM 4-3 and 
request such assistance or relief as required in order to be prepared for the commission session on 
27 Feb 2006, including voir dire of the Presiding Officer. Finally, if you wish to voir dire anyone 
that is not a member of the commission - which would include the Assistant - you should request 
to do so by motion filed in accord with POM 4-3. 

3. Regarding paragraphs 3,4,5 and 7 of your email below: The Protective Orders issued in this 
case by the Presiding Officer remain in effect until the Presiding Officer modifies or rescinds 
them. If you desire any modification or relief from these Protective Orders, you should file an 
appropriate motion under POM 9-1 or 4-3. 

4. Regarding paragraph 6 of your email below concerning the PO'S authority to act: If you wish 
to make a motion asserting a lack of jurisdiction or other procedural defect, or you wish to 
preserve such an issue, you should do so by motion filed in accordance with POM 4-3. Until 
you are granted relief pursuant to a properly filed motion, you are on notice that you have been 
ordered to comply with the requirements of PO 1 F (email Trial Order). 

Attachment: 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

CAPT O'Toole, 

1. Regarding point #2, 1 believe I've fully informed you, via Mr. Hodges, regarding my status on that 
subject. Based on that status, I will not be filing any motions or responding to any discovery by the 
deadlines listed below. Further, I request that I be allowed sufficient time after the 27 February hearings to 
adequately prepare such motions. 

RE 24 (a1 Qahtani) 
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2. Regarding voir dire, t'm uncertain yet as to the extent voir dire will be conducted, but I'm unable to 
present questions in advance to you, given my status noted above. Additionally, assuming I am ultimately 
in a capacity to do so, I request the opportunity to voir dire Mr. Hodges as well as yoursetf. To make this 
more effecient, I am requesting a similar information sheet be provided to me on Mr. Hcdges. 

3. Regarding the protective orders, I have a number of issues. First, I dispute your authority to issue 
these orders, as you are not yet the Presiding Officer of any commission, as no commission has yet 
convened in which you are the detailed Presiding Officer. While I acquiesce to your authority to make 
logistical arrangements in advance of the convening of the commission, I do not so acquiesce to your 
authority to make substantive decisions. 

4. Second, the Prosecution, as far as I am aware, has made no request for any protective orders. 
Further, there has been neither a showing of necessity, nor ANY showing regarding the matters within the 
protective orders (and, given that no commission has yet convened, they cannot be faulted for not yet 
doing so). I do not and cannot agree to the protective orders included with this email, both due the 
unnecessarily broad language, and the lack of authority for their issuance. POM 9-1 does not allow for the 
sua sponte issuance by the Presiding Ofiicer, and in fact calls for both parties to present their positions 
regarding the necessity of such an order. While MCO 1, 60(5)(a) "Protective Orders" is silent on the sua 
sponte authority of the Presiding Officer of a duly convened commission, that stands in stark contrast to 6D 
(5)(b) "Limited Disclosure'' which specifically notes such authority. By this sua sponte order, you have 
made conclusions of law and fact with no support, to the detriment of Mr. al Qahtani's substantive legal 
rights. 

5. Additionally, on its face, the order does not restrict the Prosecution in diseminating this information in 
any way. If the information in question is in fact sufficiently sensitive as to require protection, it should be 
equally protected from disclosure by the Prosecution. 

6. Until such time as the Commission is convened, thereby empowering the Presiding Officer to issue 
orders, I am willing to agree to limited disclosure of the matters served upon me by the Prosecution. Given 
my lack of adequate access to Mr. al Qahtani, 1 will have only one opportunity to meet him prior to the 
scheduled convening of the commission and so my ability to disclose the information to him is extremely 
limited in any event. I am willing to agree to some degree of limited disclosure temporarily. I believe such 
terms can be agreed between the Prosecution and myself. 

7. 1 should also note that the limitations in the Protective Orders, as issued, will prevent me from 
representing Mr. al Qahtani in any meaningful way, will prevent him from having any role in assisting in 
his own defense, deny him substantially any confrontation and in fact, I believe they constitute a conflict of 
interest of such severity as to cause me to question my ability to meet my ethical obligations pursuant to 
the Kentucky Professional Conduct Rules. 

LTC Bryan Broyles 

1. This email Trial Order has been personally directed by the Presiding Officer in the 
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subject case to prepare the parties for the February Trial term (27 Feb - 3 Mar 06.) It lists 
the functions that the parties are expected to perform at that trial term. This email and all 
replies will be added to the PO 1 filings series. 

2. Defense only - counsel choice. Advise not later than 26 Jan 2006 whether you believe 
that you are representing the accused (i.e., the accused has not indicated he wishes to 
proceed pro se, and the accused has accepted your representation) and whatever information 
you have whether a civilian counsel will join the case (and the email address and contact 
information for that counsel.) This information is necessary not only so the business of the 
February trial term can be planned, but so the Presiding Officer can know why motions, 
filings, or other information might not be provided. Note: Even if counsel believe that an 
accused may wish to proceed pro se, or has or will reject the services of counsel, the parties 
will still prepare themselves to proceed in accordance with this Order. 

3. Existing Protective Orders. The parties were directed in PO 1 to provide copies of all 
existing Protective Orders. None were provided and therefore the Presiding Officer 
presumes that none exist. If such orders exist, send them immediately. The PO 1 deadline 
was 5 Jan 2006. 

4. Protective Orders. 

a. The three attached Protective Orders have been issued pursuant to Commission Law 
sua sponte by the Presiding Officer to ensure the protection of information, and so that the 
parties may begin the discovery process thus ensuring a full and fair trial. 

b. Counsel who wish this order modified or rescinded shall follow the Procedures in POM 
9-1. 

5. Motions on the Discovery Order (PO 2.) 

a, Counsel are reminded that in accordance with PO 1, the due date for any motion on the 
Discovery Order is 3 1 Jan 2006. Responses and replies will be filed in accordance with 
POM 4-3. 

b. Any motion filed on the Discovery Order will be litigated during the February trial term. 

6. Voir dire. If counsel desire to voit dire andlor to challenge the Presiding Officer, this 
will be accomplished during the February trial term. 

a. A mini biography of the Presiding Officer is attached to assist counsel. 

b. Counsel are strongly encouraged to submit written question for the Presiding 
Officer. Such questions will be provided to the APO, Presiding Officer, and opposing 
counsel not later than 8 Feb 2006 in Word (not PDF) so the Presiding Officer can answer 
the questions in the same electronic file. 

7. Setting a trial calendar. Not later than 15 Feb, counsel for both sides will complete the 
attached "Trial Schedule" filling in the appropriate dates and file it with the APO, Presiding 
Officer and opposing counsel. 
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8. Entry of pleas. The accused will be called upon to enter pleas. (If the accused requests to 
defer pleas, the Presiding Oficer advises he will grant the request.) 

9. Motions (other than on the Discovery Order.) Counsel may file motions in accordance 
with POM 4-3. Such motions a party desires litigated at the February trial term shall be filed 
not later than 6 Feb 2006. Responses shall be filed not later than 7 days fiom the filing of 
the motion. Replies, if desired, shaH be filed not later than 3 days from when the response 
was filed. A11 filing will be done electronically. Be attentive to the requirements of POM 4- 
3. 

10. Motions other than the Discovery Order and thoae motions filed in accordance 
with paragraph 9 above. The parties will be asked if they have motions or other motions if 
motions were made. (If the parties request to defer motions - except a motion as to the 
wording, terms, and enforceability of the Discovery Order - the Presiding Officer advises he 
will grant the request.) 

11. Inability to perform functions and unavailability. If there is any reason why counsel 
cannot perform the functions listed in this Order, such matters will be filed with the APO, 
Presiding Officer, and opposing counsel not later than 26 Jan clearly indicating the 
hnctions that counsel cannot perform and the reasons therefore. It is noted that in an email 
sent on 19 January 2006 (PO 1 E copy attached,) counsel already have an obligation to 
advise on their possible non-availability. Paragraph 5 of that email stated: 

5. If any counsel in the above listed cases cannot be at GTMO during the 
February triaVsession term, advise the Assistant, and the Presiding Officer and 
opposing and other counsel on that case, NLT 1200, EST (Monday) 23 
January 2006 with the reasons for the unavailability. 

12. Representational issues and unavailability (Defense counsel.) Para 6 of PO 1 E 
stated: 

6. All Defense counsel. 
a. The fact that an attorney client relationship has not yet been established, or a 
client has indicated he wishes to proceed pro se, does not amount to 
"unavailability," and it may suggest a session in February is paramount. 
Counsel are encouraged to provide such information, however, as it might be 
useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel (military 
or civilian) who are also detailed, or who may be detailed or may join the case 
in the future, and who are not on the attached list. If there are other such 
counsel, advise the Assistant, Presiding Officer, and other counsel on the case 
and provide email addresses and other contact information. 

Attachments to this email Trial Order 

1. Three Protective Orders issued by the Presiding Officer 
2. Mini-biography of the Presiding Officer 
3, Trial schedule form (Significant Dates) 
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BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

<<Significant Commission Dates - worksheet - Feb trial term trial Order attachment.doc- -CAPT 
O'Tmle Biograhical Summary - Voir Dire.pd+* <<PO 1 E - al Qahtani - Announcement of Feb trial 
term, 18 Jan OB.pdP*> <<Protective Order 1 - al Qahtani - ID of all witnesses (23 Jan O6).pdb> 
<<Protective Order 2 - a1 Qahtani - ID of investigators (23 Jan 06).pdb* <<Protective Order 3 - al 
Qahtani - FOUO and other markings (23 Jan 06).pd+> 
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Hodges, Keith 

From: Hodges, ~eithl- 

Sent: Friday, January 27,2006 1 1 :28 AM 
To: 

Subject: PO 1 J - US v al Qahtani - DDC request for delay, questions to DDC, DDC response, and PO 
decison. 

1. The Presiding Officer has directed me to inform the parties that: 

a. The Defense's obligation to respond to the following paragraphs of PO 1 F has been satisfied: 2, 
11, and 12. 

b. The Defense's obligation to file a motion to the Discovery Order - if desired - as directed by PO 2 
is stayed until 1 April 2006 unless the stay is sooner vacated. 

c. The Defense is relieved of its duty to be present for the Trial Term set for 27 February 2006. 

d. The following Defense obligations are stayed until 1 April 2006 unless the stay is sooner 
vacated: to submit voir dire questions to the Presiding Officer (if desired,) to file motions as addressed 
in paragraphs 9 and 10 of PO 1 F, and to perform those other representational functions scheduled for 
the February Trial Term. 

d. The Protective Orders previously issued remain in effect. 

e. Unless otherwise directed, the Prosecution will continue to fulfill its discovery obligations under 
PO 2. 

2. The Defense will advise the Presiding Officer of its progress in this matter, such as travel 
arrangements and meeting dates, as indicated in paragraph 7 and the enclosure to PO 1 F (including the 
anticipated date of the first session) in the body of an email. That email shall be provided to the 
Presiding Officer, the Assistant, and opposing counsel on the following dates: 15 February, 1 March, 
and 15 March. The subject of the email shall be: PO 1 J - US v. a1 Qahtani - Defense Status # (X), 
where X is the date of the status report. In preparing status reports, LTC Broyles will presume for the 
sole purpose of scheduling that he will be representing the accused. Finally, the status reports will also 
indicate whether any other defense counsel, civilian or military, are expected to join the defense team. 

3. The Defense Status reports will be considered by the Presiding Officer in determining whether the 
stays issued are facilitating reasonable progress towards achieving an informed decision by the accused 
regarding his representation by counsel and whether such stays should continue in effect as presently 
ordered. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
Military Commission 
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From: Hodges, ~eith-1 
Sent: Thursdav. Januarv 26.2006 4:24 PM - - - - - - - . . - . - - - , , - -. . - -. , - -, - - - - - - . 

To: 

Subject: RE: PO 1 3: Defese Request for Continuance in Trial Date 

Thank you. 

Apparently the Bill Gates spell checker cannot divine intent. Yes, I meant email "thread" and not threat. 
Thanks for catching it. 

Keith Hodges 

From: Broyles, Bryan, LTC, DoD OGC- 

Yes, I deleted question b as inapplicable due to the prior answer. 

In the future, I'll leave intact all of the email in reply. This will leave the email threaD intact. I assume you weren't 
actually threaTening me. 

Subject RE: PO 1 11: Defese Request for Continuance in Trial Date 

LTC Broyles, 

The sole purpose of this email is to seek clarification of your response below. Please reply "on top 
of' this ernail to keep the thread intact. 

1. In the email sent to you earlier was question b (excised by LTC Broyles according to his email) 
which read: "b. If you have not met with the accused, was that because he refbsed or did not want 
to? If that is not the case, why have you not met with the accused?" I presume you did not answer 
this question because it was not applicable given your answer to question "a." Is that correct? 
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2, Your first line indicates "I have excised all but the questions you asked, and the answers are as 
follows:" I ask that that not be done in the future because it makes this email threat incomplete. 

Thank you. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

-- - 

Subjack RE: PO 1 3: Defese Request for Continuance in Trial Date 

CPT O'Toole: 

I have excised all but the questions you asked, and the answers are as follows: 

a. Have you met with and spoken to the accused? 

Yes. 

c. Do you believe the accused desires pro se representation? Please indicate any information that 
you can that gives rise to that belief. 

I have no reason to believe the accused seeks to represent himself, 

d. Your email indicates you have "contact information" for the family. What is the degree of 
relationship (how distant a family member or relation) are the family members for which you have 
contact information? 

I have email ostensibly from the accused's brother, and he refers to his mother as a participant in 
meetings. 

e. Have you spoken to or had an exchange of correspondence with any of the family to date? See 
d above. 

f. Have any of the family members to date told you that they support the accused's being 
represented? The accused's brother contacted an attorney in the U.S. seeking representation for his 
brother and was directed to me. 
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g. What reason do you have to believe family members would provide that support? lnlial contact 
indicates a desire to ensure adequate representation for the accused, and I have no reason to believe the 
family will reject as unsatisfactory detailed counsel, Intermediary contacts suggest the family will support 
detailed counsel. I also provide this quote from an email with the brother to habeas (civilian) counsel: 
"Finally, we want to tell you that my mother has the key to convince him regarding cooperation with you." 

h. In terms of emciency, have you contacted any of the family members telephonically or by 
email to determine whether they would be willing to meet with you or provide the support 
mentioned above? Are they willing to meet with andlor speak with you? The family has expressed 
a preference to meet in Riyadh to discuss the accused. I have suggested dates to them consistent with 
the travel requirements of the Army, so approximately 45 days from now. 

i. Why is travel to Riyadh necessary (i.e., why would other means of communication not 
suffice?) First, they have expressed a preference for such a location, and I am in no position to dictate 
othetwlse. I believe I will need to develop a relationship with the family to overcome their well-founded 
distrust of U.S. Military personnel acting on behalf of their sonibrother. I also believe I will be best served 
speaking to as many members of his family and his associates as possible, such as college professors and 
friends. I believe it necessary to locate those persons with the most influence on the accused. I intend to 
obtain documents from the familyMiendslassociates to present to the accused regarding this matter. This 
trip will serve the secondary purpose of allowing direct trial preparation and witness interviews, something 
likely to otherwise necessitate a trip prior to the hearing on the merits in any event. 

j. To what date do you request a continuance of the initial session of the Commission? This date 
should be your best estimate of the time needed to contact family members and thereafter have 
contact with the accused. I can travel immediately (but for obtaining a passport), and three matters 
beyond my control direct the delay: DOD procedures for travel to Saudi, an agreement by the accused's 
brother on an appropriate date to meet and clearance by the facility at Gitmo of documents I will need to 
provide the accused. I have been advised that the minimum 30 days to obtain travel clearancehisas, 
etc ... for travel to Saudi Arabia is in fact an optimistic minimum, and that 60 days is perhaps more realistic. 
Contact with the accused after meeting with his family will be accomplished immediately, assuming 
appropriate country clearances and travel arrangements to Cuba can be obtained. I estimate a need for 
two days with the accused following the family meetings. I am working on an assumption of 45 days to 
arrange the travel, 5-7 days in Saudi, and the follow up with the accused, thereby making the most likely 
delay 60 days from now. As the hearing is scheduled for 27 February, one month from now, I will most 
likely need a delay until the end of March. Fortunately, this date would become a date certain once travel 
clearances are obtained. 

LTC Broyles 

2. Defense only - counsel choice, Advise not later than 26 Jan 2006 whether you believe 
that you are representing the accused (i.e., the accused has not indicated he wishes to 
proceed pro se, and the accused has accepted your representation) and whatever information 
you have whether a civilian counsel will join the case (and the email address and contact 
information for that counsel.) This information is necessary not only so the business of the 
February trial term can be planned, but so the Presiding Officer can know why motions, 
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filings, or other information might not be provided. Note: Even if counsel believe that an 
accused may wish to proceed pro se, or has or will reject the services of counsel, the parties 
will still prepare themselves to proceed in accordance with this Order. 

CAPT O'Toole: 

Regarding paragraph 2 above, I advise as follows: I am not representing the accused. There is 
no civilian counsel on the case. I am attempting to clarify my relationship with Mr. al Qahtani, and 
as a result of contact information for Mr. al Qahtani's family that I obtained today, I request a 
continuance in the trial date set above to meet with his family in Riyadh, Saudi Arabia. I am 
attempting to arrange travel to Riyadh at the earliest possibte date, but have been advised that that 
is a minimum of 30 days from the request for country clearance, which process I am beginning 
today. This contact is the best opportunity available to change my current status with the accused, 
Mr. al Qahtani. 

LTC Broyles 
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From: 
To: 
cc: 

Subm. PO Decision - Request for Special Rdief, US v. Al Qahtanl - - Failure of the Government to Comply with Dlsdosure 
Obligation 

AttachmmW 

This Presiding Officer directed that I send the following: 

LTC Broyles, 

1. A special request under Paragraph 12 of POM 4-3 anticipaks matters that do not involve questions of law 
or fact or that do not require lengthy recitation of facts or citations to authority. Examples of proper matters 
for a special request include an extension of time for filing, to append documents to a prevtously flled matter, 
an exception to digitize attachments, or other similar matters. 

2. The request contained in your mai l  requires the Presiding Officer to make findings of fact, apply 
commission law, and ln fashion appropriak reiief, if warranted. As such, this matter is not one that is readily 
disposed of as a special request. Any objection or motion related to discovery must be raised as a motion in 
acoordanoe with POM 4-3. 

3, The Presiding Officer views your duty as Detailed Defense counsel as mnsistent with the making of motions 
for relief that you consider necessary to enable you to comply with the orders of the Presiding Officer or to 
properly prepare to represent the accused at such time as you believe that you do represent him. 

4. You are encouraged to discuss discovery or other matters with the prosecution to assist you in the 
performance of your duty as Detailed Defense Counsel, however, the Presiding Officer should not be party to 
those discussions. See paragraph 4b, POM 7-1. Finally, while counsel are encouraged to engage in a full and 
frank exchange of information via email on any matter in order to fulflll thelr respectbe responsibilities, all 
counsel are reminded that correspondence, email or other communication should reflect a professional and clvll 
tone, focusing on matters at Issue In the case before the commission. 

5. Your special request for relief contained in your email dated 1 February 2006 is DENIED as not properly 
raised. 

6. This email and the below emails will be placed In the PO 2 series of the filings inventory for reoMd purpwes 
only. 

BY DIRECITON OF THE PRESIDING OFFICER 

Keith Hodges RE 26 (a1 Qahtani) 
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Assistant to the Presiding Officers 

From: Broyles, Bryan, LTC, DoD OGCI-, 

Subject: RE: Request for Spedal Relief, US v. Al  Qahtani - - Failure of the Government to Comply with 
Disclosure Obligation 

In the interest of darity on this matter: 

I. I was on my office phone with the Department of Justice at 1704 on 31 January. 
2. COL Sullivan left this office at 1705 on 31 January. At the time he left, I was in the office, still in uniform. 
3, LCDR Swift was still in the office when COL Sullhran left the office. 
3. After my 1704 telephone call, and after breifly speaking to COL Sullivan as he left, I changed into civilian 
clothes. I then walked to the garage and left the office, leaving ~~ l -nd  (I believe) LCDR Swift in the 
office. 

4. I left not before 1710, and mare likely 1715. I made certaln I was in the office and available until 1700, as I 
had on previous days when the prosecution indicated they were going to serve matters on me (notably, Friday, 
27 January). On 31 January, the prosecubion had not asked me my schedule, nor asked me tD remain to be 
served documents or I would have remained. I stayed until at least 1700 because I was aware of thelr 
deadline. 

5. The prosecution attempted to make service on as they said they would, 
b) attempted to serve classifled documents on to check on or assure my 
availability. I discwered this information by asking LN1 

6. OCR of the documents does not work. I attach the following Image as relevant on this matter: 
<<emr.jpgz> 
7. I renew my objections to the governments failure to follow the direction of the Presiding Officer. 

LTC Broyles 

-----0dqinal Message---- 
From: 
Sent: Wednesdav. Februarv 01.2006 08:53 

Subject: RE: Request for Special Relief, US v. Al Qahtani - - Failure of the Government to Comply 
with Disclosure Obligation 

Sir, 
SSGT Sean, the paralegal assigned to a1 Qahtani, attempted to deliver the witness list to you yesterday 

ar approximately 1700. The only individual present in your office was LNI who was not the proper 
person to deliver the documents to. The wltness Hst was served to you directly at 0810 on 1 February. 

AJso, If you use the "Paper Capture" or "OCRn function on Abobe Acmbat, the files a#%?@ 
age o IY 
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----Orlglnal Message--- 
From: Broyles, Bryan, LTC, DoD OGC 

Subfect: Request for Special Relief, US v. Al Qahtanl - - Failute of the Government to Comply 
with Disclosure Obligation 

Sir, 

On Monday, 30 January 2006, I was served a white binder containing 26 Compact Discs, contained 
thereon the purported disdosure of the United States pursuant to your order of 21 December 2005. One 
additional disc was served on 31 January. Pursuant to that order, the government was requlred to dlxlose, 
not later than 31 January 2006, the following: 

a. Evidence and oopies of all lnformatlon the prosecutlon Intends to offer at trial. 
b. The names and contact information of all witnesses the prosecution intends to call at trial along 

with a synopds of the witness' testimony. 

c. As to any expert witness or any expert opinion the proseartion intends to call or offer at trial, a 
curriculum vitae of the witness, copies of reports or examinations prepared or relied upon by the expert 
relevant to the subject matter to which the witness will testify or offer an opinion, and a synopsis of the 
opinion that the witness is expected to give. 

d. Exculpatory evidence known to the w t i o n .  
e. Statements of the accused in the possession or control of the Office of the Chief Prosecutor, or 

known by the Office of the Chief Prosecubr to exist, that: 

1. The prosecution intends to offer at trial whether signed, recorded, written, sworn, unswm, or 
oral, and without regard to whom the statement was made. 

2. Are relevant to any offense charged, and were sworn to, written or signed by the accused, 
whether or not to be offered at trial. 

3. Are relevant to any offense charged, and were made by the accused to a person the accused 
knew to be a law eclforcement officer of the United States, whether or not to be offered at trial. 

f. Prior statements of wknesses the prosecutlon intends to call at trial, in the possession or contrd 
of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor to exist, and relevant to 
the issues about which the witness is to testify that were: 

(1.) Sworn to, wriUen or signed by, the witness. 
(2.) Adopted by the witness, provided that the statement the witness adopted was reduaed to 

writing and shown to the witness who then expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the expect& 
testimony of that witness. 

I have the following objections to the disclosure: 

1. The government has made apparently Identical disdosure in t h e  cases at the same time 
(Barhomi, a1 Sharbi and the above styled case). As a result of this decision, I have been served 1100i 
documents, many (most) of which will not be introduced in and are not relevant to my cagE 26 QaMani) 
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2. The M a t  of the dlsdosure prevents meaningful use of the documents. The disclosure of 
documents are in Adobe .pdf format, but not searchable. Given the "document dump" style of disclosure, this 
exacerbates the problem. After a quick review (the only type permmed), I have found the first mention of my 
client on page 609. While I do not dispute that materials can be relevant without mentioning my dient, CD 
number 23 is the first to contain any substantial documentary evidence, and it contains one large, 
unparsed .pdf file title "General Allegations Documents.pdf with 576 pages. CD number 24 is one large flle, 
title: F3 Dlscovety 000601 - 000924, containing 324 pages, and the final CD, served today, 31 January 2006, 
contains an additional 234 pages. 

3. The materials are neither indexed, nor arranged alphabetically by subject, nor chronologically. 
As a result, Agent Summaries which purporL to summarize different statements by Jabran Sa'ad Al Qahtani are 
found more than a hundred pages apart with little to no relevant materlal in-between. 

4. The documents provided have been edited heavily. The names of investigators have been 
redacted, as have the names of witnesses Mentified within the documents. Given the overly restrictive 
protective order imposed unilateraly by the Presiding Officer, such editing of the material can have no valid 
purpose. Offers to separately list the names are insufficient, and in other cases have proven inaccurate at 
best. The government has not been ordered to summarize its evidence, but to provide it, in toto, to the 
defense. I am attaching Bates Stamped pages 923-924 as a representative sample, showing where the names 
of agents and witnesses were deleted. 

5. I have not received a list of witnesses from the gwemment, which was also to be delivered NLT 
31 January 2006, and I aaxpt the implied representation of the prosecution that they intend to call no 
witnesses. 

6. As remedy for the prosecution's fallure to follow the PO'S dlrdon, I ask that the PO restrict the 
prosecution from introducing any evidence from redacted documents, and that they be forbidden to refer to 
witness and interrogabr/investigator names that have been redacted or to rely on that information. In  the 
alternative, I ask that the Presiding Officer direct the documents be elther Indexed, or arranged In a logical 
fashion, and that the documents pertaining only to other cases be removed from the materials provided the 
detailed counsel. The PO should also direct that unredacted copies of the documents be provided. 

<< File: bates923-924.pdf >> 
Bryan Broyles 
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 Pages 84 to 85 

 
AL QAHTANI 

REVIEW EXHIBIT 26 
PAGES 84 AND 85  

 
Review Exhibit (RE) 26, pages 84 and 85 is a Criminal Investigative Task Force 
(CITF) Report of Investigative Activity, dated Jan. 15, 2004.  It consists of the 
witness interview of Ghassan Abdullah al Sharbi.   
 
This record has been marked “For Official Use Only/Law Enforcement 
Sensitive.”  As such, Protective Order No. 3, RE 20 prohibits its release to the 
public.   
 
RE 26, pages 84 and 85 was released to the parties in the case in litigation, and 
will be included as part of the record of trial for consideration of reviewing 
authorities. 
 
I certify that this is an accurate summary of RE 26, pages 84 and 85. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 
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b~t tachmenb can contaln viruses that may harm your computer. Atta&rnents may not display comctly. 1 

-4- PO 2 8: PO Dedsion - RE: Request for Special Re l i i  Discwery Violathn, US v. Al Qahtani 
Attachment= D PO 2 A - al Oahtani - Def Req for Rellef on DO a nd W decision - 1 Feb 

Defense: 

1. As indicated in the response to your previous request for special relief dated 1 Feb 06 (PO 2 A- 
attached,) any objection or request for relief related to discovery must be raised in a motion in 
accordance with POM 4-3. 

2. This email will be placed in the filings inventory as PO 2 B for records keeping purposes only. 

BY DIRECTION OF M E  PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: Broyles, Bryan, LTC, DoD OGC - 
Sent: Wed 2/1/2006 3:18 PM 

Sir, 

The prosecution has provided additional copies of some of the documents previously provided on 
30 Januaty with some changes. Specifically, the prosecution has removed the black marks 
covering the names of CITF agents, but leaving all other edits. While this is certainly a benefidal 
change, it does not cure the defects as they stand. The offer of the prosecution to, at some point 
in the indefinite future, provide a separate list of the names of FBI agents (no comment on other 
names redacted) is unpersuasive as it violates the Discovery Order (these items were due on 31 
January) and it stilt leaves the Defense in the position of relying on prosecution summaries of 
documents, which is both unacceptable and not contemplated by your order. As your extension of 
their deadline contemplates only that evidence that needs "declasslfication", the prosecution is 
once again in violation of the deadlines set by your order. However, if the names are in fact 
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"classified", detailed defense counsel withdraws that portion of the objectlon/request for relief, to 
the extent that unredacted documents are provided in a timely fashion by the government upon 
declasification. 

A representative sample is attached. 

Bryan Broyles 
IT -  1 A  
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 Page 89 

 
AL QAHTANI 

REVIEW EXHIBIT 27 
PAGE 89  

 
Review Exhibit (RE) 27, page 89 is a Criminal Investigative Task Force (CITF) 
Report of Investigative Activity, dated Feb. 17, 2003.  It consists of the witness 
interview of Ghassan Abdullah al Sharbi.   
 
This record has been marked “For Official Use Only/Law Enforcement 
Sensitive.”  As such, Protective Order No. 3, RE 20 prohibits its release to the 
public.   
 
RE 27, page 89 was released to the parties in the case in litigation, and will be 
included as part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 27, page 89. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 
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b~t tachments  can contain viruses that may harm your computer. Attachments may not display correctly, 1 

Subject: PO 2 C: PO Decision - RE: Request for Special Relief, US v. Al Qahtani - - Failure of the Prosecution to 
Comply with PO 2, dated 21 December 205 

Amchmnbr: n PO 2 A - a1 O m n i  - Def Rea for Relief on DO and PO declsion - 1 Feb 06- 

Defense: 

1. As indicated in the response to your previous request for special relief dated 1 Feb 06 (PO 2 A- 
attached,) any objection or request for relief related to discovery must be raised in a motion in 
aaordance with POM 4-3. 

2. This email will be placed in the filings inventory as PO 2 B for records keeping purposes only. 

BY DIRECnON OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding OfFicers 

PO 2, dated 2 1  December 205 

Sir, 

On 1 February 2006, the prosecution sewed what it purports to be its witness list (attached). The 
defense objects as follows and requests relief: 

1. The list was not timely served. 
2. The list does not contain a synopsis of testimony for any of the witnesses as required. 
3. The list does not contain contact information on witnesses 1, 3, 5, 8, 10, 12, 15, 16, 17, 18, 19, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 37, 38, 41, 42, 43, 44, 45, and 46. 

4. The list is one apparentfy compiled for multiple cases, without regard for whether the testimony 
RE 28 (a1 Qahtani) 
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will be relevant in the above styled case, thereby intentionally requiring the defense to strain the 
detritus from the list - deliberately swelling the list to 46 witnesses. (Example: "39. Ma'or 

USMC, Prosecutor, Office of Military Commissions. (Phone number d 
itness will testifi consistent with his sworn statement regarding al SharM1s admissions .w 

when he was served charges."). 

5. The list refers to statements that "have been or will be, provided to the defense." The 
continuing nature of discovery does not relieve the prosecution of its obligation to serve disclosure 
on the defense consistent with PO 2. Statements that have not been served on defense that are 
not covered by the Presiding Officer's extension of the discovery deadline for classified matters 
cannot simply be served later. They are in the governments possession now, presumably, or the 
individual would not be listed on this alleged witness list. 

The defense has previously noted that it was not served a witness list. This list is neither timely, 
nor does it comport with the order of the Presiding Wtcer as it is not a list of witnesses the 
prosecution "intends to call" nor does it contain a synopsis. The defense requests that the 
government be barred from calling these witnesses at trial. 

< <A1 Qahtani Witness List.pdf> > 

Bryan Broyles 
1.r- -.r 
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 Pages 92 to 97 

 
AL QAHTANI 

REVIEW EXHIBIT 28 
PAGES 92 TO 97  

 
Review Exhibit (RE) 28, pages 92 to 97 is a Prosecution Witness List, dated Jan. 
31, 2006.  It lists the names of 45 witnesses, a “DoD Interrogator”, and a short 
synopsis of their probable testimony.  Witnesses included on the list are assigned 
to the FBI, and the military services, as well as other detainees.   
 
This record has been marked “Protected Information” and pertains to the 
identities of witnesses.  As such, Protective Order No. 1, RE 18 prohibits its 
release to the public.   
 
RE 28, pages 92 to 97 was released to the parties in the case in litigation, and 
will be included as part of the record of trial for consideration of reviewing 
authorities. 
 
I certify that this is an accurate summary of RE 28, pages 92 to 97. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 
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Hodges, Keith 
From: Hodges, Keith- Sent: Thu 2/2/2006 10:42 AM 
To: Broyles, Byan, LTC, DoD OGC; H-I Keith;- 
Cc: 

Subject: RE: PO 2 8: PO Decision - RE: Request for Special Relief, Discovery Vbbtion, US v. Al Qahtani 
Attachmen& 

LTC Broyies, 

I have seen that the order in which emails hit this Exchange server email system is sometimes 
different than the date stamp of when they were sent. 

What is MOST important, however, is that the parties must ensure that every motion or request for 
relief gets an individual answer or it is in the D or P section of the filings inventory as an item for 
the PO to resolve. (This is why single subject emails are important.) 

Keith Hodges 

From: Broyles, Bryan, LTC, DoD OGC 1- 
Sent: Thu 2/2/2006 10:36 AM 

Ironically, your email and my email with motion attached flew past each 
other in the ethos. 

----Original Message----- 
From: Hodges, ~eith- 
Sent: Thursday, February 02, 2006 10:35 

Subject: PO 2 B: PO Decision - RE: Request for Special Relief, Dlscovery 
Violation, US v. Al Qahtani 

RE 29 (a1 Qahtani) 
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Defense: 

I. As indicated in the response to your previous request for special relief 
dated 1 Feb 06 (PO 2 A-attached,) any objection or request for relief 
related to discovery must be raised in a motion in accordance with POM 4-3. 

2, This email will be placed in the filings inventory as PO 2 B for records 
keeping purposes only. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding OfVcers 

Sir, 

The prosecution has provided additionat copies of some of the documents 
previously provided on 30 January with some changes. Specifically, the 
prosecution has removed the black marks covering the names of ClTF agents, 
but leaving all other edits. While this is certainly a beneficial change, 
it does not cure the defects as they stand. The offer of the prosecution 
to, at same point in the indefinite future, provide a separate list of the 
names of FBI agents (no comment on other names redacted) is unpersuasive as 
it violates the Discovery Order (these items were due on 31  January) and it 
still leaves the Defense in the position of relying on prosecution summaries 
of documents, which is both unacceptable and not contemplated by your order. 
As your extension of their deadline contemplates only that evidence that 
needs "dedassification", the prosecution is once again in violation of the 
deadlines set by your order. However, if the names are in fact 
"classifiedn, detailed defense counsel withdraws that portion of the 
objection/request for relief, to the extent that unredacted documents are 
provided In a timely fashion by the government upon declasification. 
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A representative sample is attached. 

<< bates00 1228.pdf> > 

Bryan Broyles 
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 Page 101 

 
AL QAHTANI 

REVIEW EXHIBIT 29 
PAGE 101  

 
Review Exhibit (RE) 29, page 101 is a Criminal Investigative Task Force (CITF) 
Report of Investigative Activity, dated Feb. 17, 2003.  It consists of the witness 
interview of Ghassan Abdullah al Sharbi.   
 
This record has been marked “For Official Use Only/Law Enforcement 
Sensitive.”  As such, Protective Order No. 3, RE 20 prohibits its release to the 
public.   
 
RE 29, page 101 was released to the parties in the case in litigation, and will be 
included as part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 29, page 101. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 



1. Timeliness- This motion is being filed within the timelines set by the Presiding Officer 
in his trial order of 23 January 2006 for motions to be considered at the February trial 
session. 

UNITED STATES OF AMERICA 

v. 

JABRAN S A D  BIN AL QAHTANI 

2. Relief Rwuested- The prosecution asks the Presiding Officer to consolidate the cases of 
United States v a1 Sharbi, United States v al Qahtani and United States v Barhoumi into 
one joint trial before military commission. 

PROSECUTION MOTION 
TO JOTN THE CASES OF U.S v AL 
SHARBI, U.S. v AL QAHTANI AM) 

US v BAN-IOUMJ 

6 FEBRUARY 2006 

a. On 12 December 2005 the Appointing Authority, Mr. John Altenberg, referred 
charges against Ghassan Abdullah A1 Sharbi. On 16 December 2005, Mr. 
AItenberg referred charges against Sufyian Barhoumi and Jabran Said Bin a1 
Qahtani. 

b. In his Appointing Orders for the above-named cases, Mr. Altenberg appointed 
Captain Daniel E. OToole, USN, as the Presiding Officer for all three cases, and 
detailed the same six members (and two alternate members). The wferrals are 
silent on the issue as to whether the cases may be joined for trial. 

c. Other than the caption and basis for jurisdiction at the top of each individual 
charge sheel, all three of the above-named accused are charged with identical 
General Allegations, the identical Conspiracy charge, the same named co- 
conspirators, and the same overt acts, 

d, Of particular note, overt acts alleged to have been committed by a1 Sharbi, a1 
Qahtani and Barhoumi are prcsent on each of the accused's charge sheets in 
identical sub-paragraphs. 

e. The three charge sheets allege that al Sharbi, a1 Qahtani and Barhoumi conspired 
and joined a criminal enterprise of persons who shared the common criminal 
purpose of attacking civilians, attacking civilian objects, committing murder by an 
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unprivileged belligerent; destruction of property by an unprivileged belligerent; 
and tmrism.  

f As proof of the three above-named accuseds' participation in the conspiracy, the 
government alleges that a1 Sharbi and a1 Qahtani were being trained by Barhoumi 
in the construction of remotecontrol detonation devices for use in explosives. 
The government alleges in its charges that a1 Sharbi and al Qahtani were to go 
back to Afghanistan to build, and train others to build, remote-controlled 
explosive devices to target U.S. Forces. 

g. The government alleges that the three accused were captured together in an a1 
Qaida safe house in Faisalabad, Pakistan on 28 March 2002. 

h. The government intends on presenting physical and documentary evidence seized 
in the safe house against all three accused, as well as statements made by each of 
the accused against one another. More simply stated, should the cases not be 
joined for trial, the government intends to present the exact same case three 
ditTem~t times, with the same witnesses, same evidence, and same statements 
against the three accused. 

i. On 2 February 2006, the Chief Prosecutor requested that the Appointing 
Authority consolidate the aforementioned cases. On the date of this filing, a 
decision has not been issued by the Appointing Authority. 

4. Discussioq- The Presiding Officer has the authority to join cases that could have been 
properly referred together in the first instance. Military Commission Order No. I ,  31 August 
2005,4(A)(S)(a) states that the Presiding Ofticer shall rule upon all questions of law. Such a 
request is a question of law within the province of the Residing Officer and having such 
authority is common practice in the federal courts of the United States. 

While these commivsions are clearly a military function, the nature of the charges and the nature 
of the al Qaida criminal enterprise clearly indicate that these are not the types of crimes and 
criminal organizations typically contemplated in corns-martial practice. These types of crimes 
and organizations are much more akin to federal prosecutions of organized crime families, gangs 
and other large-scale criminal enterprises. While federal law and ptwxlwe is certainly not 
binding on this commission, following the policies that have developed in the federal courts, that 
have handled thousands of joint criminal trials, makes for sound military commission 
jurisprudence, and such authority should be persuasive to this presiding officer. 

"There is a preference in the federal system for joint trials of defendants who are indicted 
together. Joint trials 'play a vital role in the criminal justice system."' Zafiro v. United States, 
506 U.S. 534,537 (1993) citing Richardson v. Marsh, 48 1 U.S. 200,209 (1987). Joint trials 
"promote efftciency and 'serve the interests of justice by avoiding the scandal and inequity of 
inconsistent verdicts. ' " Id. citing Rickardron v. Marsh at 2 I 0. For these reasons, the Supreme 
Court has repeatedly approved of joint trials. Id. citing Richardson v. Marsh at 210; Opper v. 
United States, 348 U . S .  84,95,99 L. Ed. 101,75 S. Ct. 158 (1 954); United States v. Marchant, 
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25 U.S. 480, 12 Wheat. 480,6 L. Ed. 700 (1 827); cf. 1 C. Wright, Federal Practice and 
Procedure 5 223 (2d ed. 1982) (citing lower court opinions to the same effect). 

Historically, American military commissions have often utilized joint trials. The International 
Military Tribunal at Nurernberg, and many of the subsequent American war crimes commissions 
that followed after World War 11 were joint trials. See Kristina D. Rutledge, Giving the Devil 
His Due: The Pursuit d Capture of Nazi War Criminals-A Cull for Retribtdtive Justice in 
International Criminal Law, 3 Regent J. Int'l L. 27,3540 (2005). The military commission 
against the G m a n  Saboteurs, held at the Department of Justice in July of 1942,' was, also a 
joint trial. See Transcript of Proceedings before the Milituty Commission to Try Persons 
Charged with Ofjknses against the Law of War and the Articles of War, Washington D.C., July 8 
to Ju[v 31, I942 ~~://www.soc.umn.edul-samahdnui saboteurs/naziOl . h W ,  President 
Roosevel t's order creating the G e m  Saboteur commission, much like the referrals made by 
Mr. Altenberg, was also silent on the issue of whether the trial should be held jointly for all 
accused. Although President Roosevelt's order was one order, as opposed to Mr Altenberg's 
three referrals in the above-named cases, it should be of no consequence that President 
Roosevel t's order to refer the case to trial was done on one sheet of paper, and Mr. Altenberg's 
referrals on separate pieces of paper, when the charges the Appointing Authority referred are 
identical and the military commission members the sane. 

As a point of reference for the Presiding Officer, the three rules that come into play in the federal 
system when individuals are joined in a criminal trial are FED. R. CRIM. P. 8,13 , and 1 4. FED. 
R. CRIM. P. 13, specifically, provides the mechanism by which a judge in federal court can join 
defendants who have been indicted in separate indictments into one joint trial. 

"The Court may order that separate cases be tied together as though brought in a single 
indictment or information if all offenses and all defendants could have been joined in a single 
indictment or information." FED. R CRIM. P. 13. In essence the prosecution now asks the 
Presiding Officer to take three cases, whose separate referrals are silent on the issue of whether 
they may be tried together, and order that the cases be tried together to promote efficiency in the 
commission process and serve the interests of justice. The issue then, that needs to be considered 
by the Presiding Officer, is whether these three cases are proper to join together in the first 
instance. For guidance on this determination, the Presiding Officer could look to FED. R. CRM. 
P. 8. 

' These cases, collectively, resulted in the Supreme Court caw of Ex Parte Quirin, et al. 14jr Parte Quirin may be 
foundat317 U.S. l(1942). 

' See President Roosevelt's Order of 2 July f 942: "The Military Commission shall meet in Washingsn, D.C., on 

July 8th. 1942, or as soon thereafter as is practicable, to try for offenses against thc Law of War and the Articles of 

War. the following persons: Ernest Peter Burger. George John Dasch, H a b a t  Hans Haupt. Hemy Harm Heinck, 

Edward John Kcrling. Hennann Otto Neubauer, Richard Quirin, Wemu Thiel." 
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Defendants nlay be charged together "if they are alleged to have participated in the same act or 
transaction or in the same series of acts or transactions constituting an offense or offenses." FED. 
R. CRIM. P. 8(b). The Rules for Courts-Martial apply an identical standard. See R.C.M. 
601 (e)(3). Clearly, in the charges against a1 Sharbi, a1 Qahtani and Barhoumi the govemment 
has alleged that the three accused conspired and participated jointly to learn to develop rernote- 
controlled detonation devices for explosives. This clearly constitutes "the same act or 
transaction" that would have permitted these individuals to be indicted together (and therefore 
tried together) had they been charged in the federal court system or a court-martial. 

The final consideration that the Presiding Officer would then need to address is whether the three 
accused would be prejudiced by joinder. See generally ZaJro v. United States, supra. This type 
of analysis would no doubt fall under the requirement that the Presiding Oficer ensure the 
accused receives a full and fair trial. In this specific instance, and under the current rules for 
military commissions, there is no prejudice that any of the three accused could suffer if their 
cases are joined due to the nature of the charges they face. 

All eighteen overt acts alleged against each accused are identical. Of the eighteen overt acts that 
are alleged against the three accused, a! Sharbi's name is found in ten of the overt acts, a1 
Qahtani's name is found in nine of the overt acts and Barhourni's name appears in six of them. 
Under the offense of Conspiracy found in Military Commission Instruction No. 2, like under all 
traditional conspiracy law, the govemment only need pmve one overt act by one of the 
conspirators or enterprise members. See MCI No. 2. C(61. The government is in no way limited 
to those overt acts only committed by the accused, nor has the government charged al Sharbi, al 
Qahtani or Barhoumi in that fashion. 

Military Commission Order No. 1 6(D)(1) states that "evidence shall be admitted if. ..the 
evidence would have probative value to a reasonable petson." See MCO No. 1 6(DM 1 1. The 
government fully intends on presenting evidence of al Sharbi's acts against him, al Qahtani and 
Barhoumi, his alleged co-conspirators, and vice-versa, in every case, even if the cases are not 
joined. The Military Commission rules of evidence clearly allow for the introduction of 
evidence in this manner, and the nature of the charges and the overt acts literally demand it. 
Presenting identical cases at separate trials is not efficient, wastes govenunent resources, and 
runs the risk of having inconsistent factual determinations. These reasons alone obviate any 
potential prejudice the three accused could possibly claim from being joined together for trial in 
this jnstmice. 

All three accused have bten identically charged, have received identical discovery to date, have 
received identical witness lists (which include over forty witnesses), and have been referred to 
military commission in front of the same Presiding Officer and commission members. Justice 
demands the cases be consolidated for joint trial before one military commission. The Presiding 
Officer has the authority to join cases, especially when efficiency and consistency were likely 
contemplated when the Appointing Authority referred these three cases, with identical charges, 
to the same Presiding Officer and same members. 
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5. Table of Authorities. 

a. MCO No. 1 4(A)(5) (a) 
b. MCO No. 1 6(D)(1) 
c. MCI No. 2, C(6) 
d. FED. R. CRIM. P. 8 
e. FED. R. CRIM. P. 13 
f. FED. R. CRIM. P. 14 
g. Zafiro v. United States, 506 U.S. 534,535 (1993) 
h. R.C.M. 601(e)(3) 
i. Kristina D. Rutledge, Giving the Devil HLs h e :  The Pursuit & Capture of Nazi 
War Criminals-A Call for Retributive Justice in International Criminal Law, 3 Regent 
J. Int'l L. 27,35-40 (2005). 
j. President Roosevelt's Military Order of 2 July 1942 
k. Ex Parte Ouirin 3 17 U.S. 1 (1942) 

6. Attachments. Chief Prosecutofs request to the Appointing Authority to consolidate cases. 

7. Oral Argument. Government requests oral argument on this issue. 

8. Witnesses. None 

Prosecutor 
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DEPARTMENT OF DE-NSE 
OFFICE OF THE CHIEF PROSECUTOR 

February 2,2006 

MEMORANDUM FOR APPOINTING AUTHORlTY FOR MILITARY COMMlSSlONS 

SUBJECT: Request f w  Consolidation of Cases: Appointing Orda 05-0006; Appointing Order 
05-0007; appoint in^ Order 05-0008 

1 .  In December of 2005, Appointing Orders were signed in the hllowing cases: 

a. United States v. a1 Shmbi 
b. United Stares v. Barhoumi 
c. United States v. a1 Qahtaw* 

All three of the accused listed above are charged with the same crimes aris-hg out of the same 
criminal conduct. The factual allegations against all thrce accused are the same, in fact, the 
charge sheets for all three individuals are identical aside from their caption. All three casw were 
separately designated to be tied by Military Commissions comprised of thc same Presiding 
Officer and Commission Membm. 

2. The Prosecution respectfully requests that the Appointmg Authority consolidate these casm 
pursuant to the authority to "Issue orders h m  time to time appointing one or more military 
commissions to try individuals subject to the President's Military Orda (refircnce (c)) and 
ref-ce (d); and appoint any other personnel necessary to facilitate military mmmissions." 
DoDD 5 105.70, Appointing A ~ h o r i t y  for Military Commissionr, Fcb 10,2004, para 4.1.1 , 
Since United States rl. a1 Sharbi and United States v. Barhouml have btm included on the trial 
tcrm bcginnirrg on 27 February 2006, the Prosecution nquests that this matter be resolved prior 
to the initiation of pmcedings. 

3. As all three cases could have been designated for trial in the same Military Commission and 
in fact have bear referred to the same Presiding Officer and Commission Members, 
comolidation saves the interests of justice and judicial economy. Bemse the factual 
allegations against each accused a n  identical, separate proceedings would require litigation of 
the same legal challenges and presentation of the same evidena on three w t e  occasions. 
Rather than requiring the same Presiding Officer to make legal rulings and the same Commission 
Membas to make fbctual determinations in three identical but separate proceedings, one unified 
proceeding would clearly scrvc the interest ofjudicial economy and the interest ofjustice. While 
the Prosecution is mindful of the potential logistical challcngcs that may be involved if all three 
cases are conliolidated, the interests of justice and judicial economy as outlined above clearly 
outweigh any burden associated with overcoming these logistical challenges. 

4. If you have my questions regarding this request or quire any further information, please 
contact me, or the detailed Led  Prosecutor for these cases, LT 
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MORRIS D. DAMS 
Colonel, USAF 
Chief Prosacutor 

CC : 
Col Dwight Sullivan, USMCR 
LTC Bryan Broyles, USA 
CPT Wade h'. FauUcner, USA 
LT William Kuebler, USN 

Encl: 
1. Appointing Order 05-0006 (United States v. al S W i )  
2. Appointing Order 05-0007 (United 3atu v. Barhumi) 
3. Appointing Ordcr 05-0008 (United States v. a! Qahtani) 
4. Charge Sheet United States v. al Sharbi 
5 .  Charge Sheet U~~ited States v. d Qahtani 
6. Charge Shed U~ritcd Stares v. Barbwni 
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Militmy Commission Cia No. 054005 

1 
GHASSAN ABDULLAH AL SHARBl ) 
JWa Akhillab a1 Murlim 1 
ma A ~ U  ~ l c $ i m  i 

Tbe following oflicas are rppoiotLd b scam m mmbua d rltanrte manbm, 
r c q d v d y ,  of 8 Militmy Camrmissioar for the plrpo# of bTipO my md rll 
d d  far bid in tk rbovbstyld me. The Militmy Cornmimian will nwet at plpCh 
t i r o e s m d p l ~ ~ d i r t a s d b y ~ A p p d n ~ g A ~ ~ t h e P r a j d ~ 0 f b c a .  Jhcb 
maabcr or dbmatc rnembar will saw mlil d by pmpw authority. 

L , ~ ~ t t h l t ~ o r m o r c ~ f t h c m c m b c r s , l r o t i n c ~ a u : P ~ ~ O f t i c s r ,  
is removal by t b  Appointing Authority, ars or mon of (h6 d m  mambtn will 
autonutically be appointed, in orda, to repkca the ramwed manbcs(r), unhl e i h  dl 
moved manbern hwc bem replitad or no dtQMts m m b m  rmuin. Should tha 
PFwidbg Officcr m a  chrlleagc for c a w  a g h t  my memba, tht member will k 
~ v s d a s r m a k r , a r c o u s d h t o r t h a ~ m d ~ l y r e p l r w d b y  
the mt I l t ~ ~ ~ t e  maaba. Any dtnnrtt member yrpoiDtsd lmdcr the mtamic 
h p h c n ~ ~ ~  provbionr h d n  dc6ai'bdd shn bscomca manbcl. of the eomntidon and 
shall be sPbjact to ramoval and mbamtic rep- r, if &-fly appointed m r 
mantu. In rccordslLw with PIlsqpnph 4(A)(1)&(2) of Militlry CommiIriao Or& No. 
1, should no rltmmtc memba be avdlabk to replace my manber 1 rar#ws or my 
m a n b a ~ p ~ t W & ~ ~ ~ ~ . o d p ~ t h r t d l ~ t h t w  
mcmbas, in d d ' i  to tbe PC- -, raarrjm, thc cmrmlsaion may praoaad 
witbout nppoiotment af d d i r i d  manbrm. 

USAF, Munbu 

USA, Manber 
SA, Mwnbu 
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Military Commission Cas No. M4DO6 

UNITED STATES ) ~ C o m ~  Menbar 
1 

SUFYlAN BARHOUMI 
Wa Abu Obai& 
dWIl Ubaydah Al Jaza'iri 
&/a Shatiq 

) Appointing Ordrr No. 05-0007 
1 

Ihe fallowing offieem arc appointed to rave pr manbar nd dtunate m a n k s ,  
r#ipectively, of 8 Militrry Commission fir the p~lpwe of crying my md dl chvpa 
r e f e d  for trial in the ebauootylod asc. Tbe Milky Cornmiadon will meet at such 
times and places as d ' i  by the Appointing hthxity or the A.csMing Ofhas. E d  
member or altanate manbcr will m e  mil -oval by proper authority. 

In the the that one or more of the m4mbaa not iacludiq fbe R d h g  OfBoer, 
is m o d  by the Appointing A*, one a tune of tht altsmate mcmbaa will 
urtomaticrlly be rppointui, in &, to replace thc ranovlcd mcsaba(s), ontil d h r  dl 
mwved members have b m  rsplrcad a m d t a u t s  mcmbar ran&. Should the 
Presiding Officer grant a &all- for coure 8- ray  member, that a#nkr will be 
removed as a munber, ax& h r n  Cvthcr pmcdiqp, md Momrticdy npl.cad by 
the next dtarute member. Any dtanatc maaba appointad d a w  the utomdc 
rcplrcaarnt provisions herein dcsaibad Ml bamw a mankr of the commisrton and 
shall bc subject m ramoval d Mamrtic mqhmmt  u if originally appointed as a 
mmbcr. In r a d m c e  with Purgp.ph 4(A)(1)&(2) of Milituy Conrmkrian Oldar No. 
1, should no altenuto mombar be available ao m p b  my manbar I m v e  or my 
m~nbertcmovdprssurMtaachJlcaga~caure,udprwidad~ atlerrrttlnee 
membas. in addition tc, the =ding Oficc~, main, the commirrion may proceed 
without appointment of additid members. 

Colonel 
Colonel 
Colonel 

captain 

WD. A- ~ r .  W 
Appdnting A-ty for Militay Commissions 
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Militmy Commission Cuc No. 05- 

UNITED STATES 

v. 

) ~ C o a P m d r r l a a M t m k r r  
1 
) Appointing Oldes NO. OSMKl8 
1 

JABRAN SAID BTN AL QAHTANI 1 
dkla Salam al Farsi 1 
dk/a Hateb ) 
a/Wa Jobran a1 Qahtan 1 E 16 '10[6 

alklo S a d  Wazm Hat& Jtbnn 1 
aWa Jabran Sssd Wnmr Sulaymn ) 
s/Wa Jabm Wazar 1 

Tkfollowingoffioasueylpdmada ~ a s m e m b a r  mdrltanrlc mcmkn, 
rqjcctivcly, of Military Collvlrission for thepllrpore of any md all chrper rrfarod fir 
trialintheabove-styled-. 'TheMllitlryComodrrimwiU~usachthaaudp(roerrs 
directed by the Appointii Authority or the Aaiding Ofkm. Each mrmba or a h m t c  member 
will suw until removed by pmpa u-. 

In the evtnt thd one a. mom of thc memkn, mt incm the Preridiag Ofiioa, is 
ramvcd by the ~ppoiating htbrity, oac or mom of tbe a W  membcn wU1 aut~mrticdy 
be appointed, in onlu, to replace the raawcd nmh(sl, d1 dlbcr dl m ~ ~ v a d  mcmben have 
been rephcad ar no a~tanrte manben rrmrin. Should tbc hddhg Of iw pant 8 chrlhgt for 
coureagainnanympaba, thwmcmberwillknmwadurmankr,aaued6nrmftnha 
prnccdngs, ud auonmtidly repLCad by tk nut alkmmte msmba, Aay dtemrb memba 
appointed under the 8ulomrtic Irplrament p v b i a u  herein dwai'bed Shd baxrae 8 member 
of the commission d &dl be rubjest to d a d  ~ ~ O J & C  r c p I r M  as if eginrlly 
appointad as a memkr. In rooadrnae with Pmapph 4(AKl)&@) of Milituy C a m b i a  
Ol.daNo. 1 , r h o u t d m ~ e m a n b a b t ~ I e t o r e p L c c . n y m d m k r S ~ m ~  
mmbaraaowdplnurmtor~forcrurc,odpovidalthn~Lerathrrcmeraberr,in 
addition to the W i  OfKcer. rmrin, the cornmixion my p r o d  wbcmt rppointmart of 
dditionrl mrmben. 

FOROFPlCIAL USE ORLY 
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UNITED STATE3 OF AMERICA 1 
1 

v. 1 
) 

* GHASSAN AHDULLAH AL SHARBI ) CMRCE: 
aWa Abdullah sl Muslim ) CONSPIRACY 
aWa Abu Muslim 1 . 

I. furisdiction for this Mililary CnmraioJion is basa! m tho W e a t ' s  dctumination of 
July 6,2004 that Ghassan A W l a h  a1 S W  (alklsl Abdullpm a! Mdim rlWd Abu 
Muslim h d n a f i a  '91 Strarbi") h j W  to his Military Orda of November 13,201 

2. Thc charged mduct alleged against a1 Sharbi I s  triable by a military h a i o n .  

3. hl Qnidrr ("the Base"). was foundEd by Usllma bin Lden ud 0th- in or about 1989 
for the purpose of oppo~ingcerroin govumnmIr d offiaalr with force and viol-. 

5. A purpose or goal ofal Qaida, as statcd by Usama bin Lsden and ~ K Z  al Qaida 
leadas. i s  to rnpp0a-t violent ldtrks against rmd nation& (both military and 
civilian) of the Unitad States and other anmbku tw tho purpose of, Inter aJ&, forcing 
the United Smea to withdraw its fwces fiom lhc Arabia Pcninsula md in retaliition 
for U.S. support of Isrod, 

6. Aj Qaida operations and aUivitim am dirsdsd by r duro (amsultdbn) Cbwlcl7 
mrnpod of comrninem, iddi.~: poliliad miliUry annmi#se', security 
comminte; 6mrm oommittce; modi ammitt&; ard r e l i g i d q d  cunmittce, 

7. Bewear 1 939 md 2001,d Qaida adablishod tnhi icamps,  ytat houoes, d 
business operatiom in A@adstPI, and otha umbks fbr lhe puqmse of 
training and supporting violent &lacks agrinst ptopaty d nationals (both military 
and civilimjofthc Unitsd Sbtcs and o t b e r ~ a m ~ t s .  

8. In 1 992 and 1993, al Qaida suppartcd  lent o p d h  of US. pmpmy urd nrtionds 
by, among nther things, tran-ng pcrsonnd, wagrow, nrplasiva, and ammunilion 
to Y tmcn. Saudi Arabia. Somalia, and otha amtrim. 

9. LI ~ugust I W6, Usama bin Laden i d  a public "klumtion of Jihad Againn the 
hwricmu," in which he dbd for du murda of U.S. mil* pasonnd saving on 
the Arabian peninsula 

RE 30 (a1 Qahtani) 
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10. In February 1998, I l s w u  bin Laden, Ayman al Znvrbiri, d uthen, under the buura 
of Yntanational Islamic Fmt for Fi- Jews IPd C e  imud a fm 
(purported religious ruling) requiring all Muslims rble to do so to hU An#riam - 
whcthcr civilian or military - urywhac (hcy cnn be found md b "plundn their 
money." 

1 t . On or about May 29,1998, Ulrm bin Idasr bnrod a rCrtaneat arcitlod ''The Nucltu 
Bomb of Islam," wder the bmna of the "Jntanlond Islamic Pmat fw Plghting 3- 
and C d m , "  in which he Rat4  that $1 is tk duly of the M d i m r  to prepare a# 
much force as possible to t adzc  the aremisr of God!' 

12. Since 1989 nlembss and associaes of a1 Qaidr, Lnown and mknmm, have carried art 
n u m w  t d s t  attach, includia but lloZ limited to: the a d c s  against the 
Amaim Embassies in b y 8  Md T d a  in August 1996; the atlack against the 
USS COLE ia October 2000; and the attach oa rhe United Strtcs on September 1 I ,  
2001. 

13. Sufyim Barhourni, Jabran Said Ma a1 Qdmi,  d Ghasun al Sharbi in the United 
States, Afghanistan, Pakistan, and other cambia, from on or rbout January 19% to on 
or about March 2002, wiltfillly Md kwwhgly j o d  an csHnpirt of pcrsonr who 
&and a couunon a i m i d  purpose and wa6pirsd ad a m  with Uarnr bin Ladm 
( W a  Abu Abdullah), Slif al Add, Dr. Aymm d ZIwrhiri ( W a  'Ws WctoP), 
Muhammad Atef ( W a  Abu Hafs a1 Md), Zayn a1 Abidin Muhammad Hurayn 
(&a/ A h  Zubayda, hacinrber " A h  Zubaydan), 5'myan M- Noor al Decn, 
Akrama d Sudani and otbn r n h  md d o l a  o f  the d Qida wgmizaion, 
kawn and mknowo, to annrnit the fouowing o fbnm tri.bk by military armmission: 
attacking civilians; atbdc i i  civilian obj-; murder by an mprivilcg4d belligerent; 
destruction of p m p t y  by M unprivileged Wi, md tarorirm. 

14. In hrthaaace of this cntapriss cmd oaaapincy, al Mi, Buhwmi, d Qahtani, Abu 
Zubayda Binyam Muhmd, Noor al Dcm, UEnrm al Sudani, md other maabws or 
ssaociatcj of al Qdda committad the following overt acts: 

a. la 1 !H8 B.mwmi, a A l e  citizen, atreod4d the clcdronia d 
cxploeiver c o ~ c  t KhaMsn C m p  in Afgburisua, m J Qaide-affiliated 
mining cunp, where he r d v c d  training iu consuucting a d  dismantling 
elcctronicrrlly-contrD11ad cxylaiva. 

b. AAcr mmpkring his tru* Bamaumi bacum .a cxpldvcs tnincr for 
a1 Qaida, training manbao of d Qlida on elac(Jonicallya,rJmlIad 
cxplosivcr at remott l fx8t iu~ .  
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c. In or about A u w  2000, rl Shrrbi, a Saudi citizen and Mcctrical 
~gineaing gmhmtc of Emby Riddle Uninnity, in &Scott, Asimna, 
nqwtd the United Suter in scmch of tmmist tdaing in Af@unisUn. 

d. In July 200 1, Muhammsd Atcf ( W d  Abu H a 6  al Masti), the hesd of d 
Qaida's military amnittec and d Quida's mil- commander, wrote t 
letta to Abu Muhammsd, the emir of a1 QaWr a1 F~rouq Camp, ddng 
him to select two "brothers" from the camp to d v e  Clectronially- 
controlid nplosiver training hkistm, fix the p s c  of establishing a 
new and independent sccticrn of tbc militmy canmi#ae. 

e. In July 2001,111 Sharbi r#cadal tb al Qdda-run a1 Pamq training camp, 
where he wm fim i n r t b d d  to Usmu bin Ldca Al d Farouq, a1 
SMi's  trlining included, Mu oliq p h y h l  brrininb militay tactics, 
wupoos hmactkm, and firing on r vuicty of individual and otw-suvd 
werpas. 

f. During Jdy and August 1001, al Shrrbi ttoad wakh with laadd wcapom 
at j Farouq rt times when U ~ ~ l a a  bin Ldm visitd the camp. 

g. From July 2001 to Scptmba 13,2001, d Shubi provided En&& 
translation for camp m e ' s  military t r d h g  at d Farouq, to 
include tramlatikg the rttardac'r p e m d  byat ('bath of allcgimoc") to 
U m r  bin Lden. 

h. ~norabout~cptank 13,M)[)I,urtiupatiagrmili~nspansctoal 
Quda's attacks an tbc U nitad State of Scptanbet 1 1,2001, J Shrrbi mb 
the remaining l r i n e 9  went MdQbd to N ~ W I ~ C  a1 Furouq. Al M i  and 
olhen fled t h c ~ Q L d w u e t o ~ d t o f m  wdmgsWsinthc.ir ifthy 
saw Ameriam missiles qrpmaching 

i. S h d y  aAtr the Scptdmbu 1 1 2001 attack3 on the United States, d 
QahtPni, a S n d i  citizen d ekctrical cnghaing graduate of King Saud 
Uaivmity in Swdi Arabia, leB Srudi Anbi. wifh the intent to 
against thc Nurthern Alliance md Anuicm Farces, whom be enpscstd 
would soon be fighting in Afghmistan. 

j. In October 200 I, a1 Qebemi aUmbd a newly estabhduxl t a d s t  Wiain8 
camp wrth of Kabul, whae he raxivsd physical wnditiming, md 
training in the PK Machine gua md AK-47 amm1t rifle 

k. &tween late Decaaba UK)I md thc ad of Fdonuvy 2002, Abu 
Zubayda, a high-mkbg 1 Qdh recruiter md opartional planwz* 
assisted in moving a1 Shubi al @kud md B(nyua M a d  fiwn 
~lmwl, A@arirt.n to a house €u Fdsalahd, Pakistan where they 
would obtain further m i n k  
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1. By emrly March 2002, Abu &be* Barhod, at S M ,  d Qahhi, d 
Binyam M-d had all  mi4 at the guest b o w  in Fairtl.b.d, 
Pakistan. Bahomi was tu train d Shabi, 11-Q-i md Binyam 
' M M  in building small, hwd-held rttnot-ao dmicus br 
explosives that wouId lata be ad in A- agab U n W  Stam 
forces. 

m. In MarJ, 2002, after Buhoumi, a1 Shubi add d Qahtani h d  all arrived at 
the guest house, A h  Zub8ydr @dad a m n u t a l y  $1,000 U.S. 
Dollars fix the pw&m of oampments to be usad br Wining al S M  
and a1 Qahtuui in making runotddmation davicg. 

n. Shortly after mcdving ths m y  for thc amponcats, h r h o d ,  Noa rl 
Dccn ud oths irmdivibb staying at the home wcat into downtown 
Faisalabad with a five pagt list of dactrictd quipmatt and dGviccs for 
purchare which hrludsd, inter alia. c k c b d  r&m, plastic r a i ~ ~ m ,  
light bdbs f b  c h i t  board ti&& plastic and d c  diodes, -t 
testing boards, an obmmder, watches, soldaing wb.e, soldatr& guns, wire 
and mil, six dl phones of a +fiud model, trrnsfimncrs and en 
electronics m d .  

o. Aftn pwdmingthc tmccsmq oomponenta, a1 Qahtani and al Sharbi 
r d v a d  training 80m 0 a d w d  on bow to build brrad-held runok 
&onation d e v i  fa aflosives while at the gud housa 

p. During March 2002, afta his initial tmhhg d Qahhni wag given the 
missiun of anrdracting m m y  circuit bauds rs posaible with the intcnt 
to ship than to A m t a n  to be used u timi- devices in bombs. 

q. After their brMag was annpkd md a suKcicnt nmber of circuit 
M s  were built, Aha 2Wrydr hrd d i W  tkl d Qirhtmi Md aI Shlubi 
wtrcbrerumtoAf~tminordabu#,androtninothasto 
cocrraucl r e m o ~ l  dcvlca to ddmalc car bombs qpinst Unitad 
Sta te  fbrcsz. 

r. During March 2002 al Qahmi wmte tuo m o d  man& on 
rssanbl ing arcmit boards thrt d he wed as h h g  dsvicar for bornbe 
tnd other impoviscd explosiw device. 

1 5. On March 28,2002, Barborrmid Sbarbii d Qahmi, Abu Zubaydr and othcrs 
w a t  capcud in a srfc house in Fdsrlsclwr a h  aubit i# raidad the home. 
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UNlTED STATES OF AMERICA 
1 

V. 1 

JABRAN SAID BM AL QAHTAN I ) CHARGk 
atWa Salam al1:ani ) ~ ~ ~ S P ~ R A C Y  
PW, Hateb 1 
W a  Jabm al Qahtrn 1 
&a Saad Wwar Hati% Jlibnn 1 
a/Wr Jabran Saad W w  Sulaymm 1 
alWm Jabran Wwar ) 

1. Jurisdiction for this Military Conmiision is bgsd on the W a n t ' s  ddaminrtian of 
July 6,2004 that Jabran Said Bin .I Qahtmi (aMd S d m  d Furi &a Hdeb &a 
Jabmn Qahtm alWd Sad Warr Hatib Jabm W d  Jabran Sad W e r r  Sul~ymu! 
aWa Jabm Wazar) is s- to hi MiliCry Orda of Novanbet 13,2001. 

2. The charged conduct alkged against el Q&mi is triable by a ndlitary conunission. 

GENERAL AWCATION& 

3. Al Qaida ( W e  Base*')). was f d d  by Usunn bin laden ad others in or about I989 
Tor the purpose of o w i n g  axfain govmments ard o&ials with h o e  and violence. 

4. Usama hin M e n  is as the emir (prince or I*) of J Qd&. 

5. ~purpo~orgoslofalQaidqrsttrtndbyU~bmWmmdotbarlQlibr 
ltdas, is to support violmt attacks against pmpaty and natiomls (both military and 
civilian) of the United States ml othd WW Eor ths purpose of, inter alia, krcing 
the United States to withdraw it8 fwl~ss 6om Ule Arabian P u h d a  md in rdaliatian 
tbr U.S. support of Israel. 

6. Al Qai& opaations ud activities arechecml by a shura (caasultation) coundl 
composed of oammitbs, including: political atunittea; military d t t w ,  scnrrity 
committee; finance committee; d i n  comrrdbtee; d rdigioudlegal committee. 

7. Bdwecn 1989 d 2001, al Qida edrblkbd tnimng crmps, guest houses, and 
business opartionr in Afghtoislnn, Pnkistm, and olha countria for the pupow of 
ad~ing and supporting violant attada against property ud uationab (bath mililrry 
and civilian) of the Unitd Strta and other countria 
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8. In 1992 and 1993, al Qaida SupMd v b h t  -tion ofUS. p p u t y  and nationals 
by, among other things, Cmtsprting pasmnel, weapons, cxplosivenes, md ammunition 
to Y mcn. Saudi Arabia Somrlir. utd other muntrieo. 

9. I n  August 1996, Usama bin iwucrl a public "Dcclamtion o/JiAod Awnst the 
Americans," i n  which he called for the mutda of U.S. military p ~ w m t ~ l  serving on 
thc Arabian p e k  

10. In February 1998, Usam bin Mm, Aymrn a1 Ztwabiri, md othar, tmk the batvntr 
of "lntanotional Islmnic Fmnt fix Fighting Jews ad Cmwh," i d  a j a m  
(purported re1 igim ding) Ispuiring all Muslim able to & to to kill Arnaiculo - 
whether civilian or military - anydm they ern bc haul and to vhwda their 
money." 

1 I .  (>n or about May 29,1998, Usatna bin Lldar isrued a statunent entitled "The Nuclear 
Bomb o f  Islmo." under the bamw of the ''htmational Islamic Ftont fa Pi&ting Jews 
and Crusaders," in which he staked that "it is the duty of  the Muslims to prepre as 
much force as possible to tumrizc the enemies of God." 

12. S i w  1989 mcmbtrs and assodata of a1 Qlidr, lurowa a d  unhmws haw carrid out 
n m m s  tmr i s t  attach, inchrding, la not lhaited bo: the against the 
American Embassics in Kenya d Tauzaaia in Axlgust 1998; the attack agaimt thc 
USS COLE in Oaoba m, and the attack8 on the United Stater on September 1 1, 
2001. 

13. Sufyian Barhoumi, Jabran Said bin d Qaatud, ud Gbsssan al Shubi in the United 
States, Afgbanish Pa)rist.n, and o h  m~ntrics, &om on or abllt January 1996 to on 
or about March 20M, willhrlly and kmwh@y joined an Qtapise of person6 who 
shad a common criminal pwpo* d comfiru! mb a g e d  with U m m  bin Lda, 
(aWa Abu A Mullah), Saifal Add, Dr. hymrn a1 Z a d i r i  (&/a '?he bch"), 
Muhammad Atef (aMa Abu Ha6 d Mashi ZIyn al Abidin Muhammad Huayn 
( W d  Abu Zubaydq huunrfta "Abu Zubaydr") h y m n  Mamulad, Now a! Deen, 
m a  a) Sudani and othtr ruanbm and assodam oftbe a1 Qaida organization, 
known and unknown, to c a m i t  the following offhum triable by military commission: 
attacking ci\ilians; attacking dviliau objacts; musdaby m mrfivilcgal b a l m ,  
destruction of  propaty by an unprivilegad bdligffenr and tarorism. 

14. i n  furthumncc of this ent+ and consp*hcy, al ShaM, Bpmoumi, a1 Qlhtani, Abu 
Zubayda, Binyam NPhrmnsd, Noa al Deen, Akram al Subnl, and other -bas or 
rrssociue of  a1 Qaida cummitrcd the following wm a: 

a. In 1998 Barhoumi, an Algaian dtirar, attardd drt da3mnicE end 
explosives course at Khldcn Camp in A@- an a1 Qnlda-affdirtad 
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training tamp, whane he raccivd training in m d a g  ud dismantling 
electronkdlymlled mlosim 

b. Atta completing Ms training, Baboumi became m explosives trainer for 
d Qaida, training manbus of d Qdda on d ~ i c r ~ - a a n ~ l d  
explonivcs at rssndt batioaa 

c. In or about August 2000, a! W, a Sndi cltizar ud El-oal 
cngincaing gdurtc of Embry Riddle Uniwniity, in Pnscort, A b n q  
departed the United States in sawlch of terrorist training in Afghanistan. 

d. In July2001,MubfamdAtef(allddAbpWd~theheadofrl 
Qaida'a military committee ad .I Qaida's military commmda, wrote a 
letter to Abu Muhsmmad, the emir of al Wi's al Fmuq Camp, rslking 
him to oclsct two "brathms'' the cmnp to twdvo dcdronicrlly- 
controlled aploeiver (miming in Palristrra, fbr the pwpmc of eatabbhing a 
MW and i d m n t  section of the military ammittse. 

e. In July 2001, at Shubi attended Ihc rl Qaida-run d F q  training camp, 
w b ~ e  hc was first intFoduosd to U I M ~ ~  bin Laden At al Fmuq, a1 
Sharbi's hain* included, inter alla, physical training, military trc(ie, 
weapons m n ,  and firing on 4 d a y  of individud and crcw-served 
wenpolls. 

f. 1Mng July md Augusl2001, rl S M i  stood wrtcb with loaded weapons 
;a a1 F a m q  at bima when Usau bin Ldm viritsd the amp. 

g. t'rorn July 2001 to 13,2001,al Sha&i provided E d s h  
translation los ~16th cllmp attanda'8 military h b i n g  at al Fuouq. to 
~nclude transluing the attaxke*s pnaMll bayat roath of d l e g i d ' )  to 
iJsana bin Ladam. 

h. On or about September 13,2001, anticipating a militrry nsporrsc to d 
Qaida'sattacksootheUnibdStntmofSeptmber 11,2001,dShrllDbiand 
the taMining tninag wae ordered to evacuate a1 Fuouq. A1 Shrrbi and 
others fled dm camp and wne told b fire waming shots in tht air if they 
w American m h t k  

i. Shortly abr the *ember 11 2001 atladm on the Uuited SWm,al 
Qahtani, a Saudi c i h  and Electbl  enginowkg of King Saud 
Univdty  m Saudi Arab'& l& SAIcli Arabii with the intent to fight 
_against the Nottbsm Alliance and Am- Forces, whom he cxpu2ed 
would soon be figting in Alghmstim 
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j. In Octaba 20Q1, .I Qahtani W a d  a newly s s t a b 1 ' i  lerorist training 
camp north &Kabul, w h w  he &vsd physical coaditiocling, usd 
mining in ths PKMachiae gun ad AK47 rcewlt dae. 

k. Betwan btc December 2001 md tlw end of F & w y  2002, A h  
Zubayda, a higbrrnlcing al Qaidr raaritar and operational plamm, 
assisted in moving .t Shrrbi, al Qabtmi a d  B i n p  Muhrmnud frwn 
Binnd, A f m  to a guest house in Faisahbad, PJd.oUn wbue they 
would obtain fbthm training. 

1. By d y  Mardl 2002, A h  Z~baya4 bhwmi,  al S M ,  al Qahtani, uld 
Binyam Muhammad had all m i d  J. thr guest house in Faisdabad, 
Pskisbn. Bsmoumi wrtll to btaiaal Shsrbi, a1 Wtmi ud Binyam 
Muhanmud in btlilding d l ,  bd-hakl rstwtbdetonation devices far 
explosives that would htcr be used in Afpbsnlstm against United S t a b  
fbrceE. 

m. In Marcb 2002, a f t a  Badmumi. a1 Sharbi and a1 QdiW had all arrived at 
the guest house, A h  Zubaydr providtd ippmximrtcly $1,000 U.S. 
Doltus for the purchase of cmpomW to be wed for training al S W  
and al Qahtad in d i n g  ranobddonltion devices. 

n. shortly after recdviq the money br the compoocntr, BPrhwmi, Noor d 
Decn md otber individuals staying U thc h s c  wcnl into downtown 
Faisalrbad with r five page list of e k & W  equipmart and devices 6 r  
purchra whkb included, k t *  a l k  deckid registon, p U c  reaismm, 
light bulbs fix circuit b o d  lights, plastic urd csnaric diodes, circuit 
tcaingbads, an -, watch, &king wire, nodering guas. wire 
and a i l ,  six cell phones of 8 specified model, mndimms and an 
electnmics manual. 

o. Aftu purchrslng the necerrary componmtr, d Qshhni cmd d Shubi 
received training &an Barboumi on how to build baod-held moCe- 
ddonatian deviar fa aplosivss while at the guest house. 

p.. During March 2002, after his initial t & i i  al Qlhtrni waa given the 
miash of- rs m a y  circuit boards as possible with the intent 
to ship than to Af- to be used a8 t im' i  devices in bombr. 

q. After their training ww oomp1cbd &ad 8 sufiicicnt ~~ItIba of circuit 
boards were built, Abu Zubaydr hrd dirsetad r h l a l  Q d m i  ud al Sharbi 
w m  to return to Afghanistan in orda to use, tnd to train ahem to 
construct ranote-control device to ddamc ca b m h  @nst United 
stata forces. 
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r. During Mach 2002 d Qlhtani ivrott Wo tuSNctianJ mmurls on 
, 

assembling dradt b o d s  that a d d  be Psad as timing devices for bombs 
d other impovissd explosive devioer. 

15. On March 28,2002, S3uhoumi. a! Sharbi, d Qdhni, Mu Zubryda md others 
were captured in a safe house in Faisahbad a f k  dmiticr mid& the home. 
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UNITED STA'ITS OF AMFXICA 1 
1 

v. 1 
) 

SUFYtAN BARHOUMI ) CHARGE: 
a% Abu Obaida ) CONSPlluCY 
alklo Ubaydah Al Jaza'iri 1 
a/Lr/a Shafiq 1 

1 

1. Jutisdictiorr for this Military Camiiban is b a d  on the Pddcnt's dctamidon of 
July 6,2004 that Sufyirn Barhoumi ( a h  Abu Obaidr rlWd Ubaydah Al Jaza'iri 
Wat Shatiq hereinafter ' ~ ~ u m i " )  is  subjsct to his Military Order of No- 1 3, 
2001 

2. The chargcd conduct all& against IMmuni is triable by a milituy commission. 

3. Al Qaids ("7he Base"), was forradal by Usma bin Laden and 0th- i n a  about 1989 
for the purpl~c of opposing outain ~pvawmmts and o&cials with f m  rad violence. 

4. U s a m  bin Laden is mcogpkd as tbe emir @sinoe or krdcr) of a1 Qaida. 

5. A purpose or goal of d Qaida, u dated by Usunr bin Ldar md o w  rl Qaida 
leaders, is to support violent attiwks against property md nrtiomb (botb milimy and 
avilian) of the Unitad Status md otha countria for the plrp)g4 of, inter &, fwcing 
the United Stares to wi thdm its fwcar tkm tk M a n  Pcoilwrla a d  m maliation 
for U.S. suppod of hael. 

6. A1 m a  operations a d  activities arc d b t d  by a shm (c~Rsulbtian) council 
cornpod of canmrim induding: politid d t t a v ,  milim oommittae; -ty 
committoe; finanoc committee; media amdtec; and rdigiousflcgal u r n .  

7, B u m  1989 and 2001, a1 Qlida estrblishal trainiag -pa, guat houses, anrj 
businas operatioms in Afghanistan, Pakistan, md otha aunttics fs the prrpoae of 
milling ad arpporihrg vidad attrcks @gainst pqmry8ud n&nrlr (&& military 
and civilian) of the Unitcd States and other monttics. 

R. In  1992 and 1993, P1 Qaidr supported violepl opposition of US. praOaty and d d s  
by, ammg 0th- things, transporting pmonnel, wc1panq e x p h i w ,  and ammunition 
to Yemen, Saudi Arabia, Somalia, ad atha camtrics. 
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9. In August 19%. Usama hin War id 8 public "Declmvrbbn ofMAgainsl  tk 
Americans," in which he cdlcd for the murder of U.S. m i ~ ~ e l  swing on 
the Arabian pcnida.  

10. In February 1998, Uumr bin Ldcn, A pan  a! Zawdtiri, and dhm, Mder rht banncr 
of "Intanationrl Islamic Front for Fig)mng Jews ud Chmdus,'' ismad a f a w  
(purported religious ding) requiring all Mudims able to & so b kill Amaicam - 
whether civilian or military- c m y w h  they an be famd and to "plunder their 
money." 

11. On or about May 29,1998, U#nrr bin 1 i s a d  a st-t entitled 'The Nuclear 
Bomb of Islam," under tbe banra of tbt "IntemattW Ijhmic b n t  for Fighting Jews 
ad C~saden," in which he stated tbrt "it is the duty of tht Muslims to pmpmv as 
much force r v  possible to tDClOeiEC tbe UIUII~~I of W 

12. Since 1989 mcmbgs Md uoockta of rl Qlidr, known odunlarown, have d s d  out 
numerous terrorist a w  inc1lrrl;ae but not libnitad b: the attach against the 
Amaican Embassies in Kenya ard T d s  in A u p t  1998; ths attrclr @nst the 
USS COLE in October 2000; and the rUacka on tbc United S U a  on Septanba 1 1, 
2001. 

13. S u f j i ~ . B ~ u m i ,  lsbrw Said bin a1 Q.hOani d Ghuun d Shahi in the Unitad 
States, Afghanistan, Pakiaan, and othcr countries, fnnn on ar about Jmurry 1996 to on 
or about March 2002, willfhlly md knowingly joinal an art- of pcnone who 
shad a common criminrl purpose ud oonspired rrrd a p e d  with Uama bin Laden 
( W a  Abu Abdut I&), Ssif rl Add, Dr. Aynmn rl ZIwdhiri (WE "rhe Doctor*'), 
Muhammad Atef (&a Abu Hafi al MrPi), Zayn d AMdin Muhammad H w y n  
(&I J Abu Zubayda, k e i o o h  Zubyda"), Binyam Mumunmd, Now rl Doen, 
Akrama al Suduri and other membaa aad maocW6 of the a1 QPida orgmrizrtioq 
known and unknown, to cbmmit the following o m  triable by milltary cornmiJon: 
atuckinl~ civilians; rttadcing civilian obj-; murder by an wpiviiegd bclliiacas; 
btnrcrion of property by an mrprivilcged belli-t; ud tamria.  

14. In tlytbermce of this Cntqsise and co~spincy, al S h b i i  Bathoumi, d Qlhtani, Abu 
Zubayda, Binyun Muhammad, Noar al l)saq Abuar d Submi, and dhcr membm or 
asrrociatts of al Qdda aonrmittcd the folkwing ovat acts: 

a. In 1998 Barhoumi, m A l g a i m c i t h ,  the cktmnica and 
t x p l o s i ~  courac at Khrldcra C m p  in Af#misa, au d Qsida-affiliated 
training camp, w h b s  mimid training in oonsbucring and dimantling 
tlcctronicrll~Lmllcd aplorivcs. 
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b . Aftat q , k t i n g  his hai* Bahoumi baclme an nplosiw trainer for 
al Qaids, training memkrs of d Qddu on dectnmWy-contro~ 
txplmives It remote locationr 

c. In or about August 200,  d f h b i ,  a SaIldi afjacn rad Electrid 
mghering &unto of Embfj Riddle Vniwrsity, in Pmmtt, Arizonr, 
departed the United S M u  in s d  oftarorist tracing in Afgbroistaa. 

d. la July 2001, Mu- Atef (dkld Abu Hah al Maari), the head of al 
Qaib's military cummi- d d Qljda's miUury oommaadcr, wrote ;a 

letter to Abu M m ,  the emir of rl Qlllda's a1 Farwq Cump, Wing 
him to sela two'bmthem" h m  the amp to d v c  e ~ ~ u l l y -  
controlled explashes mining in Pikistut, h r  the pupwe of atmbliahing a 
TKW and indcpesrdcnt section of the milituy committee. 

e. in July 200 1, J Sbrnbi &a&d tk a1 Qaidbnn rl F~ouq training camp, 
what ha was 6 d  irrttbduced to Wuama bin Ldm. At d Famuq, al 
,harbi'a trainiog included, inter &, phy~ical training, mi titary t r t i g  
w q m s  insbudion, and firing on a vuicty of individual @ acw-served 
-. 

f. During July and Augus! 2001, d S W  stood watch with loaded wcapns 
at al Farouq at tima when Usamr bin lrdar visitcd thc amp. 

g. FramJuly2001 to~ber13,2001,dShPrbipravidodEa$ish 
trsnslscion for maher camp acndta's milituy training at J Fmuq, to 
include tmiatiag the a a ~ s  pasanal b q a  ("oath of Jlqhce") to 
Usama bin Ladai. 

h. On or about SqMmba 13,2001, -pCa;ng a military r ~ n s c  to al 
Qaidu's atlacka on the United Stated of *bcr 11,2001, a1 Shsrbi .ad 
the remaining Uainea waeordasd bo evanuto rl Frouq. A1 S M  d 
o l l r m f l a d k c a r n p d ~ t o l d b f i ~ ~ d d t i n h a i r i f t h e y  
saw Ammican missiles qprodiw 

i. Shortly aftw rhc S c p m k  11 2001 cr#Pdrs cm the Unirsd States, a1 
Qphtmi, a S d i  citiztn and E l U  U@U- ~g-t of King Saud 
Univasity in Saudi Anbia laft Saudi h b i a  with the intent to fight 
~ t b c N ~ A l l i a n e e d A m a i c a n F o r c a , w h o m h c n p c u u l  
would soon be figbtina in A~~ 

j. In October 2001, el Qahtrni attardal r ncwly ertclblirhtd M training 
camp no& of Kabul, w M  he received physical condiioning, and 
training in the PK Mlichinc gun and AK-47 m u L  rifle. 
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k I- late Decanbcr 2001 d h e  ad of February 2002, Abu 
Xubayda, a high-ranking al Qaida raauitclr md o p e m i d  planner, 
assisted in moving a1 Shtrbi rl Wtani md B i n p  Mukmmad fram 
Hirmal, Afghmistan to a howw in Fab.lshd, PsltistM whae thy 
would obtain furtbcc training 

1. By early March 2002, Abu Zubayda, lhboumi, a1 Siutbi, 1 Q&d, Pd 
Binyam Mubammd hd 11  wivad a the guest house in Faisalrbad, 
Plrlristm. Buhouni wss bo tnin PI Sb&, rl *mi md Binyam 
M u h s l d  in building small, hnd=hdd ranotwkmtion devices for 
explosivts hat would lrta be ussd in AfghvrirEw a@n& United States 
fonxs. 

m. In March t002, after B d m m i ,  al Shrrbi and al Qahteni had all m i v d  at 
the jy~at ~OIISC, A b u Z w  ~ v f d s d  8pproximatdy $1,000 U.S. 
Dollan lar the purchue of oanponcmb ba be uacd for trriniag al Shubi 
and J Qabtani in d i n g  m n d ~ o n  devices. 

n. Shortly after receiving the raomy fix the campnab, Baboumi. Noor .I 
Dcen ad other individds stayias at the b e  wart into downtown 
F d r b a d  with a five pqp  lirt of elsctrial equipmatt and deviace Lr 
pcharc which induded, in* diu el-l resistom, plastic rtsiators, 
light bulb for circuit board lights, plastic and d c  diada, circuit 
testing bwQ, an ohmmc4a, wcltdxs, sddaing wi* mlckaing guns, wire 
and ooil, 8ix d l  phana of a spacifid model, trmh~1 md an 
elmnics manual. 

0. After purdmsing the ne#swry ampxmtr, a1 QrhtMi md d Shatbi 
received training Sum &rhoMli on how to build hurdheld ranote- 
detonation devices for explosiva whik rt the pest house. 

p. ~uring March 2002, after his initial mining, al Qahtani was given the 
missim of oonsoracting as many circuit boards a~ possible with tbe intmt 
to ship than b Af@m&an to k uwl BS timing devices in bombs. 

q. AAer their training was compld ad i sufficient numbw of circuit 
boards were built, A h  Zubayda hd diractsd ttuS al Qnhtsmi and rl Shllrbi 
weretoretm toAf@dataninot9tousc,andtoMtno~ta 
consauct ramolGoonfml dtviccs lo detonate car bomb winst United 
stam forces. 

r. During March 2002 a1 Qalttani wrote two i- mrnmld oa 
assembling dWt b o d s  thal d d  bt wed u timing dtvicca For bah 
and otkr improvised expldvc devices. 
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From: 
Sent: 
To: 
Cc: 

Subject: 

. - - - - - - - -. - -. - . - - - - . . . - - . -. 

D 1 (Inactive Section) - a1 Qahtani - Motion for Appropriate Relief (Noncompliance with 
Discvoery Order) 

1. The Detailed Defense Counsel (DDC) has filed several special requests for relief in lieu of a POM 4-3 
motion alleging Prosecution non-compliance with the Discovery Order. Those special requests were not 
accepted as they were not within the scope of a special request for relief. See PO 2 A, PO 2 B, and PO 2 C. 

2. Substantially the same matters that were raised as special requests for relief in PO 2 A through C are now 
raised in the form of an amicus curiae motion and brief. 

3. The privilege to be heard as an amicus curiae rests within the discretion of the Presiding Officer. Generally, 
such discretion is exercised favorably when amicus curiae status is found to be timely, useful, or otherwise in 
aid of a matter pending before a court, or in this case, a military commission. At the trial level, where issues of 
fact as well as law predominate, the aid of an amicus curiae is less appropriate. This is particularly so when 
addressing case-specific, factual matters, rather than a jurisdictional or other over-arching issue of law. In this 
case, DDC specifically seeks a finding of noncompliance by the Prosecution with a Discovery Order of the 
commission and the DDC seeks relief for the alleged noncompliance. The proffered amicus curiae motion, 
though timely, raises a fact-based issue that is ill-suited to amicus curiae participation. Furthermore, the DM= 
has been detailed as counsel in this matter and as such he has the standing necessary to compel compliance with 
discovery through a motion, without need of friend of the court status. The amicus'curiae motion 
is, therefore, not accepted for filing. 

4. The defense's amicus curiae motion and brief shall be placed into the inactive section of the filings inventory 
as D-I, as filed and not accepted for the reasons stated above. Furthermore, the government is not required to 
respond to the amicus curiae motion, although the government is encouraged to resolve the concerns raised in 
it. Should the defense desire to raise the government's noncompliance with the Discovery Order of this 
commission as a matter warranting relief, the defense may file a motion in accordance with POM 4-3 in his 
capacity as the DDC, but not as an amicus curiae. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

-----Original Message----- 
From: Hodges, Keith [mailt 
Sent: Monday, February 06, 
To: Broyles, Bryan, LTC, DoD OGC;~-~ 
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Subject: RE: ~ o t i o n  for Appropriate Relief, US v, A1 Qahtani - - Failure of the Government %omply with 
- -  . 

~ i k i o s u r e  Obligation 

The Presiding Officer is considering whether to place this item on the filings inventory. Until that is done, the 
Prosecution need not file a response. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

----Original Message---- 
From: Broyles, Bryan, LTC, DoD OGC 1- 

2006 10:36 AM 

Subject: Motion for Appropriate Relief, US v. A1 Qahtani - - Failure of the Government to Comply with 
Disclosure Obligation 

Sir, 

attached you will find the amicus brief requesting relief from the govemment's violation of your Discovery 
Order. 

The detailed counsel reiterates the position that the Presiding Offtcer is bereft of authority to act before the 
commission convenes and without the full body of the commission. To preserve its position on discovery, the 
detailed counsel submits this amicus motion. 

LTC Broyles 
Detailed Counsel 

-----Original Message---- 
From: Hodges, Keith [mailto 
Sent: Wednesdav. Februarv 

- - 
with Disclosure Obligation 
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This Presiding Officer directed that I send the following: 

LTC Broyles, 

1. A special request under Paragraph 12 of POM 4-3 anticipates matters that do not involve questions of law or 
fact or that do not require lengthy recitation of facts or citations to authority. Examples of proper matters for a 
special request include an extension of time for filing, to append documents to a previously filed matter, an 
exception to digitize attachments, or other similar matters. 

2. The request contained in your email requires the Presiding OfXcer to make findings of fact, apply 
commission law, and to fashion appropriate relief, if warranted. As such, this matter is not one that is readily 
disposed of as a special request. Any objection or motion related to discovery must be raised as a motion in 
accordance with POM 4-3. 

3. The Presiding Officer views your duty as Detailed Defense counsel as consistent with the making of motions 
for relief that you consider necessary to enable you to comply with the orders of the Presiding Officer or to 
properly prepare to represent the accused at such time as you believe that you do represent him. 

4. You are encouraged to discuss discovery or other matters with the prosecution to assist you in the 
performance of your duty as Detailed Defense Counsel, however, the Presiding Officer should not be party to 
those discussions. See paragraph 4b, POM 7-1. Finally, while counsel are encouraged to engage in a full and 
frank exchange of information via email on any matter in order to fblfill their respective responsibilities, all 
counsel are reminded that correspondence, email or other communication should reflect a professional and civil 
tone, focusing on matters at issue in the case before the commission. 

5. Your special request for relief contained in your email dated 1 February 
2006 is DENIED as not properly raised. 

6. This email and the below emails will be placed in the PO 2 series of the filings inventory for record purposes 
only. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
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Assistant to the Presiding Officers 

Fmm: Bmyles, Bryan, LTC, DoD OGC- 
Sent: Wed Ulf2006 9:35 AM 

Disclosure Obligation 

In the interest of clarity on this matter: 

1. I was on my office phone with the Department of Justice at 1704 on 3 1 January. 
2. COL Sullivan left this office at 1705 on 3 1 January. At the time he left, I was in the office, still in uniform. 
3. LCDR Swift was still in the office when COL Sullivan left the office. 

3. After my 1704 telephone call, and after breifly speaking to COL Sullivan as he left, I changed into civilian 
clothes. I then walked to the garage and left the office, leaving LN1 d (I believe) LCDR Swift in 
the office. 

4. I left not before 17 10, and more likely 17 15. I made certain I was in the ofice and available until 1700, as I 
had on previous days when the prosecution indicated they were going to serve matters on me (notably, Friday, 
27 January). On 3 1 January, the prosecution had not asked me my schedule, nor asked me to remain to be 
served documents or I would have remained. I stayed until at least 1700 because I was aware of their deadline. 

5. The prosecution attempted to make service on L N I ~ U ~  a did not arrive as they said they would, 
b) attempted to serve classified documents on him, and c) did not ask ) check on or assure my 
availability. 
I discovered this information by asking LNI ~ o l l o w i n g  your email below. 

6. OCR of the documents does not work. I attach the following image as relevant on this matter: <<error.jpg>> 
7.1 renew my objections to the government's failure to follow the direction of the Presiding Officer. 

LTC Broyles 

To: Broyles,  ban, LTC, DoD OGC 
Cc: 

OGC; 
Swann, Robert, Mr, DoD OGC; Davis, Morris, COL, DoD OGC 

Subject: .RE: Request for Special Relief, US v. A1 Qahtani 
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- 
- Failure of the Government to Comply with Disclosure Obligation 

Sir, 
SSGT - the paralegal assigned to a1 Qahtani, attempted to deliver the witness list to you yesterday 

ar approximately 1700. The only individual present in your office was LNl who was not the proper 
person to deliver the documents to. The witness list was served to you directly at 0810 on 1 February. 

Also, if you use the "Paper Capture" or "OCR" function on Abobe Acrobat, the files are fully 
searchable. 

vlr  

----Original Message---- 
From: Broyles, Bryan, LTC, DoD OGC 
Sent: Wednesdav. Februaw 01.2006 07:40 

Subject: Request for Special Relief, US v. A1 
Qahtani - - Failure of the Government to Comply with Disclosure Obligation 

Sir, 

On Monday, 30 January 2006, I was served a white binder containing 26 Compact Discs, 
contained thereon the purported disclosure of the United States pursuant to your order of 2 1 December 2005. 
One additional disc was served on 3 1 January. Pursuant to that order, the government was required to disclose, 
not later than 3 1 January 2006, the 
following: 

a, Evidence and copies of all information the prosecution intends to offer at trial. 
b. The names and contact information of all witnesses the prosecution intends to call at trial 

along with a synopsis of the witness' 
testimony. 

c.  As to any expert witness or any expert opinion the prosecution intends to call or offer at trial, a 
curriculum vitae of the witness, copies of reports or examinations prepared or relied upon by the expert relevant 
to the subject matter to which the witness will testify or offer an opinion, and a synopsis of the opinion that the 
witness is expected to give. 

d. Exculpatory evidence known to the prosecution. 
e. Statements of the accused in the possession or control of the Office of the Chief Prosecutor, or 

known by the Ofice of the Chief Prosecutor to exist, that: 

1. The prosecution intends to offer at trial whether signed, recorded, written, sworn, unsworn, or 
oral, and without regard to whom the statement was made. 
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2. Are relevant to any offense charged, and were sworn to, written or signed by the accused, 
whether or not to be offered at trial. 

3. Are relevant to any offense charged, and were made by the accused to a person the accused 
knew to be a law enforcement oMicer of the United States, whether or not to be offered at trial. 

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession or 
control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor to exist, and 
relevant to the issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness. 
(2.) Adopted by the witness, provided that the statement the witness adopted was reduced to 

writing and shown to the witness who then.expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the expected 
testimony of that witness. 

I have the following objections to the disclosure: 

1. The government has made apparently identical disclosure in three cases at the same time 
(Barhomi, al Sharbi and the above styled case). As a result of this decision, I have been served 
1100+ documents, many (most) of which will not be introduced in and are 
not relevant to my case. 

2, The format of the disclosure prevents meaningfbl use of the documents. The disclosure of 
documents are in Adobe .pdf format, but not searchable. Given the "document dump" style of disclosure, this 
exacerbates the problem. After a quick review (the only type permitted), I have found the first mention of my 
client on page 609. 
While I do not dispute that materials can be relevant without mentioning my client, CD number 23 is the first to 
contain any substantial documentary evidence, and it contains one large, unparsed .pdf file title "General 
Allegations Docurnents.pdf with 
576 
pages. CD number 24 is one large file, title: F3 Discovery 000601 - 000924, containing 324 pages, and the 
final CD, served today, 3 1 January 2006, contains an additional 234 pages. 

3. The materials are neither indexed, nor arranged alphabetically by subject, nor 
chronologically. As a result, Agent Summaries which purport to summarize different statements by Jabran 
Sa'ad Al Qahtani are found more than a hundred pages apart with little to no relevant material in-between. 

4. The documents provided have been edited heavily. 
The 
names of investigators have been redacted, as have the names of witnesses identified within the documents. 
Given the overly restrictive protective order imposed unilateraly by the Presiding Officer, such editing of the 
material can have no valid purpose. Offers to separately list the names are insufficient, and in other cases have 
proven inaccurate at best. The government has not been ordered to summarize its evidence, but to provide it, in 
toto, to the defense. I am attaching Bates Stamped pages 923-924 as a representative sample, showing where 
the names of agents and witnesses 
were deleted. 

5. I have not received a list of witnesses from the government, which was also to be delivered 
NLT 3 1 January 2006, and I accept the implied representation of the prosecution that they intend to call no 

RE 31 (a1 Qahtani) 
Page 6 of 25 



witnesses. 

6. As remedy for the prosecution's failure to follow the PO'S direction, I ask that the PO restrict 
the prosecution fiom introducing any evidence fiom redacted documents, and that they be forbidden to refer to 
witness and interrogatorlinvestigator names that have been redacted or to rely on that information. In the 
alternative, I ask that the Presiding Officer direct the documents be either indexed, or arranged in a logical 
fashion, and that the documents pertaining only to other cases be removed from the materials provided the 
detailed counsel. The PO should also direct that unredacted copies of the documents be provided. 

<< Fiie: bates923-924.pdf >> 
Bryan Broyles 
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From: Broyles, Bryan, LTC. DoD OGC- 
Sent: 
To: 
Cc: 

Subject: . . 
Disclosure obligation 

Attachments: A1 QaMani Witness List.pdf, bates001228.p#, bates923-024.pdf; discoverymotion.doc 

Al Qahtani Witness batesOO1228.pdf ba-23-924.pdf dismrymotion.do 
List.pdf (9 ... (43 KB) (53 KB) c (46 KB) 

Sir, 

attached you will find the amicus brief requesting relief from the government's violation of your Discovery 
Order. 

The detailed counsel reiterates the position that the Presiding M ~ c e r  is bereft of authority to act before the 
commission convenes and without the full body of the commission. To preserve its position on discovery, the 
detailed counsel submits this amicus motion. 

LTC Broyles 
Detailed Counsel 

Subject: PO Decision - Request for Special Relief, US v. Al Qahtani - - Failure of the Government to Comply 
with Disclosure Obligation 

This Presiding Officer directed that I send the following: 

LTC Broyles, 

1. A special request under Paragraph 12 of POM 4-3 anticipates matters that 
do not involve questions of law or fact or that do not require lengthy 
recitation of facts or citations to authority. Examples of proper matters 
for a special request include an extension of time for filing, to append 
documents to a previously filed matter, an exception to digitize 
attachments, or other similar matters. 
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2. The request contained in your email requires the Presiding Officer to 
make findings of fact, apply commission law, and to fashion appropriate 
relief, if warranted. As such, this matter is not one that is readily 
disposed of as a special request. Any objection or motion related to 
discovery must be raised as a motion in accordance with POM 4-3. 

3. The Presiding Officer views your duty as Detailed Defense counsel as 
consistent with the making of motions for relief that you consider necessary 
to enable you to comply with the orders of the Presiding Oficer or to 
properly prepare to represent the accused at such time as you believe that 
you do represent him, 

4. You are encouraged to discuss discovery or other matters with the 
prosecution to assist you in the performance of your duty as Detailed 
Defense Counsel, however, the Presiding Officer should not be party to those 
discussions. See paragraph 4b, POM 7-1. Finally, while counsel are 
encouraged to engage in a full and frank exchange of information via email 
on any matter in order to fulfill their respective responsibilities, all 
counsel are reminded that correspondence, email or other communication 
should reflect a professional and civil tone, focusing on matters at issue 
in the case before the commission. 

5. Your special request for relief contained in your email dated 1 February 
2006 is DENIED as not properly raised. 

6. This email and the below emails will be placed in the PO 2 series of the 
filings inventory for record purposes only. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 

Assistant to the Presiding Omcers 
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From: Broyles, ~ . .- .--- Bryan, - - LTC, . - DoD - OG~-! 

~overnment to Comply with Disclosure Obligation 

In the interest of clarity on this matter: 

1. I was on my office phone with the Department of Justice at 1704 on 3 1 
January. 
2. COL Sullivan left this office at 1705 on 3 1 January. At the time he 
left, J was in the office, still in uniform. 
3. LCDR Swift was still in the office when COL Sullivan left the office. 
3. After my 1704 telephone call, and after breifly speaking to COL Sullivan 
as he left, I changed into civilian clothes. 1 then walked to the garage 
and left the office, leaving LN l a n d  (I believe) LCDR Swift in the 
office. 

4. I left not before 1710, and more likely 1715. I made certain I was in 
the office and available until 1700, as I had on previous days when the 
prosecution indicated they were going to serve matters on me (notably, 
Friday, 27 January). On 3 1 January, the prosecution had not asked me my 
schedule, nor asked me to remain to be served documents or I would have 
remained. I stayed until at least 1700 because I was aware of their 
deadline. 

5. The prosecution attempted to make service o n  but a) did not 
arrive as they said they would, b) attempted to serve classified documents 
on him, and c) did not a s k t o  check on or assure my availability. 
I discovered this information by a s k i n g  following your email 
below. 

6. OCR of the documents does not work. I attach the following image as 
relevant on this matter: <<error.jpp> 
7. I renew my objections to the government's failure to follow the direction 
of the Presiding Officer. 

LTC Broyles 

-----Original Message ----- 
From : 
Sent: Wednesday, February 0 1,2006 0853 
To: Brovles. ~ h a n .  LTC: DoD OGC 

- - -  

Subject: R E  Request for Special Relief, US v. Al Qahtani - 
3 RE 31 (al Qahtani) 
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- Failure of the Government to Comply with Disclosure Obligation 

Sir, 
S S G T  the paralegal assigned to a1 Qahtani, attempted to 

deliver the witness list to you yesterday ar approximately 1700. The only 
individual present in your omce was LNl - who was not the proper 
person to deliver the documents to. The witness list was served to you 
directly at 08 10 on 1 February. 

Also, if you use the "Paper Capture" or "OCR" function on Abobe 
Acrobat, the files are fully searchable. 

----Original Message----- 
From: Broyles, Bryan, LTC, DoD OGC 

Subject: Request for Special Relief, US v. A1 Qahtani 
- - Failure of the Government to Comply with Disclosure Obligation 

Sir, 

On Monday, 30 January 2006, I was served a white binder 
containing 26 Compact Discs, contained thereon the purported disclosure of 
the United States pursuant to your order of 21 December 2005. One 
additional disc was served on 3 1 January. Pursuant to that order, the 
government was required to disclose, not later than 3 1 January 2006, the 
following: 

a. Evidence and copies of all information the prosecution 
intends to offer at trial. 

b. The names and contact information of all witnesses the 
prosecution intends to call at trial along with a synopsis of the witness' 
testimony. 

c. As to any expert witness or any expert opinion the 
prosecution intends to call or offer at trial, a curriculum vitae of the 
witness, copies of reports or examinations prepared or relied upon by the 
expert relevant to the subject matter to which the witness will testifL or 
offer an opinion, and a synopsis of the opinion that the witness is expected 
to give. 

do Exculpatory evidence known to the prosecution. 
e. Statements of the accused in the possession or control of 

the Office of the Chief Prosecutor, or known by the Office of the Chief 
Prosecutor to exist, that: 
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1. The prosecution intends to offer at trial whether signed, 
recorded, written, sworn, unsworn, or oral, and without regard to whom the 
statement was made. 

2, Are relevant to any offense charged, and were sworn to, 
written or signed by the accused, whether or not to be offered at trial. 

3. Are relevant to any offense charged, and were made by the 
accused to a person the accused knew to be a law enforcement officer of the 
United States, whether or not to be offered at trial. 

f. Prior statements of witnesses the prosecution intends to 
call at trial, in the possession or control of the Office of the Chief 
Prosecutor, or known by the Office of the Chief Prosecutor to exist, and 
relevant to the issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness, 
(2.) Adopted by the witness, provided that the statement the 

witness adopted was reduced to writing and shown to the witness who then 
expressly adopted it. 

(3) Made by the witness, and no matter the fonn of the 
statement, contradicts the expected testimony of that witness. 

I have the following objections to the disclosure: 

I .  The government has made apparently identical disclosure 
in three cases at the same time (Barhomi, al Sharbi and the above styled 
case). As a result of this decision, I have been served 1 100+ documents, 
many (most) of which will not be introduced in and are not relevant to my 
case. 

2. The format of the disclosure prevents meaningful use of 
the documents. The disclosure of documents are in Adobe .pdf format, but not 
searchable. Given the "document dump" style of disclosure, this exacerbates 
the problem. After a quick review (the only type permitted), I have found 
the first mention of my client on page 609. While I do not dispute that 
materials can be relevant without mentioning my client, CD number 23 is the 
first to contain any substantial documentary evidence, and it contains one 
large, unparsed .pdf file title "General Allegations Documents.pdf with 576 
pages. CD number 24 is one large file, title: F3 Discovery 000601 - 000924, 
containing 324 pages, and the final CD, served today, 3 1 January 2006, 
contains an additional 234 pages. 

3. The materials are neither indexed, nor arranged 
alphabetically by subject, nor chronologically. As a result, Agent 
Summaries which purport to summarize different statements by Jabran Sa'ad A1 
Qahtani are found more than a hundred pages apart with little to no relevant 
material in-between. 
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4. The documents provided have been edited heavily. The 
names of investigators have been redacted, as have the names of witnesses 
identified within the documents. Given the overly restrictive protective 
order imposed unilateraly by the Presiding Officer, such editing of the 
material can have no valid purpose. Offers to separately list the names are 
insufficient, and in other cases have proven inaccurate at best. The 
government has not been ordered to summarize its evidence, but to provide 
it, in toto, to the defense. I am attaching Bates Stamped pages 923-924 as 
a representative sample, showing where the names of agents and witnesses 
were deleted. 

5. I have not received a list of witnesses fiom the 
government, which was also to be delivered NLT 3 1 January 2006, and I accept 
the implied representation of the prosecution that they intend to call no 
witnesses. 

6. As remedy for the prosecution's failure to follow the 
PO'S direction, I ask that the PO restrict the prosecution from introducing 
any evidence from redacted documents, and that they be forbidden to refer to 
witness and interrogator/investigator names that have been redacted or to 
rely on that information. In the alternative, I ask that the Presiding 
Officer direct the documents be either indexed, or arranged in a logical 
fashion, and that the documents pertaining only to other cases be removed 
fiom the materials provided the detailed counsel. The PO should also direct 
that unredacted copies of the documents be provided. 

<< File: bates923-924.pdf >> 
Bryan Broyles 
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1 
UNITED STATES OF AMERICA ) 

) AMICUS CURQE MOTION FOR 
) APPROPRIAT RELIEF FOR 

v. ) VIOLATION OF PRESIDING 
1 OFFICER ORDER 2 

JABRAN SA'AD At, QAHTANI 
1 
1 2 February 2006 

Detailed defense counsel in the case of the United States v. Jabran Sa 'ad Al Qahtani requests 
that the military commission dismiss the charge, or grant other appropriate relief and states in 
support of this request: 

1. Synopsis: The government has failed to comply with the Discovery Order in this case. 

2. Facts: 

a. On Monday, 30 January 2006, the government served on detailed defense counsel a 
white binder containing 26 Compact Discs, contained thereon the purported disclosure of the 
United States pursuant to your order of 21 December 2005. One additional disc was served on 
3 1 January, and yet another on 1 February. The government served a document titled A1 Qahtani 
Witness List.pdf on a compact disc on 1 February. 

b. The documents disclosed contain numerous edits, primariIy redacting the names of 
investigators, but also redacting the names of other detainees or witnesses. 

c. The documents and other material disclosed is identical to that disclosed in other cases. 

d. Many documents and other materials are not facially relevant or material to the above 
styled case, and appear to be present only due to paragraph c. above. 

e. The documents are not indexed or organized in any manner, nor are they in a 
searchable format or a format amenable to conversion to a searchable format. In total, more than 
fifteen hundred pages of documents have been disclosed. 

f. Pursuant to your Discovery Order issued on 2 1 December 2005, the government was 
required to disclose to the detailed defense counsel not later than 3 1 January 2006: 

1. Evidence and copies of all information the prosecution intends to offer at trial. 
2. The names and contact information of all witnesses the prosecution intends to 
call at trial along with a synopsis of the witness' testimony 

3. Discussion: 

a. The government has failed to comply with paragraph 10 of the discovery order, to wit: 
"Each of the disclosure requirements of this Order shall be interpreted as a requirement to 
provide to opposing counsel a duplicate of the original of any matter to be disclosed." The 
government has selectively edited non-classified information from the documents disclosed by 
redacting names of witnesses, interrogators and investigators. The government offer to provide 
separately (and well after the discovery deadline) a list of those redacted names, ostensibly 
identifying which statements they are associated with, is unacceptable. Detailed defense counsel 
does not believe that relying upon the good graces of the government to provide such 
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information is either prudent or efficient, in light of their obligation to provide actual copies of 
the documents. Given the extremely restrictive nature of the Protective Orders in this case, the 
editing can serve no legitimate purpose. 

b, The govemment, by choosing to provide identical disclosure in multiple cases has 
revealed its intent to "dump" documents on detailed counsel that are of dubious relation to the 
above styled case. Such an action can be for no other purpose than to hinder preparation of the 
defense. Combined with their failure to index or organize the materials in any way, the direct 
and obvious impact is to protract the review process of detailed counsel. 

c. The government failed to timely serve their witness list on detailed counsel. The 
government did not attempt to serve detailed counsel in a timely fashion, nor make any 
arrangements to serve counsel until aRer the deadline had passed. 

d. Contact information for witnesses 1,3, 5,8, 10, 12, 15, 16, 17, 18, 19,22,23,24,25, 
26,27,28,29, 30,31,32,33,34,35,37,38,41,42,43,44,45, and 46 was not provided. In lieu 
of contact information, the government has either provided no information, or provided only a 
third party through whom the defense can contact the witness, or has placed themselves as the 
arbiter of contact with the witness. Detailed defense counsel does not intend to seek the 
permission of the government, the FBI, or any other investigative agency before interviewing 
witnesses, nor does detailed counsel intend to alert the government as to what witnesses' our 
attention is directed, nor is such required. 

e. No synopsis for any witness was provided. "'Synopsis of a witness' testimony' is that 
which the requesting counsel has a good faith basis to believe the witness will say, if called to 
testify. A synopsis shall be prepared as though the witness were speaking (first person), and shalf 
be sufficiently detailed as to demonstrates both the testimony's relevance and that the witness 
has personal knowledge of the matter offered," Discovery Order, PO 2, paragraph 12c. 
"Moreover, the requirement of RCM 703(c)(2)(B)(i) for a synopsis of expected testimony is not 
satisfied by merely listing subjects to be addressed; rather, it must set out what the witness is 
expected to say about those subjects." United States v. Rockwood, 52 M.J. 98, 105 (CAAF 
1999). The government has made no good faith effort to comply with this requirement, instead 
listing the general subject matter of the expected testimony in some instances, and in others 
stating, "Witness will testify consistent with the statements this agent was present for that have 
been, or will be, provided to the defense." As the government has not seen fit to provide ANY 
such statements, this statement is a nullity. 

f. Regarding disclosure, the refusal of the government to provide copies of documents as 
directed is a deliberate choice. The Presiding Officer granted, without objection from detailed 
counsel, an extension of deadlines to allow the government to provide documents that were 
being "declassified". Despite having the accused in custody for almost four years, the 
government was unready to meet its disclosure obligations. Even running from the date the 
President found Al Qahtani subject to his military order, the government has had more than 
eighteen months to prepare for this case. At its latest, beginning from the date the charges were 
approved, the government has had' three months to prepare, and they still missed their deadline. 

g. The government has chosen to ignore the direction of the Presiding Officer in 
providing its witness list. While missing the prescribed deadline may have been simply the 
result of negligence, the contents of that list appear to reflect a conscious decision to disobey the 
explicit direction of the Presiding Officer. Combined with the failure to disclose required 
information, and the failure to synopsize any testimony, the list as provided is useless and the 
contents or lack thereof appears to be a reasoned and deliberate decision. 
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h. By waiting until the deadline date,.the government has deliberately chosen to limit, so 
far as is possible, the time in which the defense can prepare. Additionally, by waiting until the 
last minute (or just after), the government has set in motion events whereby any correction they 
make to their violations will of necessity occur after the deadlines for their compliance have 
passed. 

i. "A trial judge may certainly insist on an explanation for a party's failure to comply 
with a request to identify his or her witnesses in advance of trial. Ifthat explcmation reveals that 
the omission was willful and motivated by a desire to obtain a tactical advantage that would 
minimize the eflectiveness of cross-examination and the ability to adduce rebuttal evidence, it 
would be entirely consistent with the purposes of the Compulsory Process Clause simply to 
exclude the witness' testimony. There may be cases in which a defendant has legitimate 
objections to disclosing the identity of a potential witness. Such objections, however, should be 
raised in advance of trial in response to the discovery request and, if the parties are unable to 
agree on a resolution, presented to the court. Under the Federal Rules of Criminal Procedure and 
under the rules adopted by most States, a party may request a protective order if he or she has 
just cause for objecting to a discovery request. In this case, there is no issue concerning the 
validity of the discovery requirement or petitioner's duty to comply with it. There is also no 
indication that petitioner ever objected to the prosecution's discovery request. The simplicity of 
compliance with the discovery mle is also relevant, As we have noted, the Compulsory Process 
Clause cannot be invoked without the prior planning and affirmative conduct of the defendant. 
Lawyers are accustomed to meeting deadlines. Routine preparation involves location and 
interrogation of potential witnesses and the serving of subpoenas on those whose testimony will 
be offered at trial. The burden of identifying them in advance of trial adds little to these routine 
demands of trial preparation." Taylor v. Illinois, 484 U.S. 400,415-16 (1988) (citations omitted, 
emphasis added). 

4. Evidence: A1 Qahtani Witness List.pdf; bates00128.pdf; bates924-924.pdf. 

5 ,  Relief Requested: The defense requests that the charge be dismissed. The apparently 
deliberate nature of the government's failures dictates that no other remedy is appropriate. 

6. Detailed counsel requests oral argument on this motion. 

By: 

Bryan T. Broyles 
Lieutenant Colonel, U.S. Army 
Detailed Defense Counsel 
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 Pages 142 to 147 

 
AL QAHTANI 

REVIEW EXHIBIT 31 
PAGES 142 TO 147  

 
Review Exhibit (RE) 31, pages 142 to 147 is a Prosecution Witness List, dated 
Jan. 31, 2006.  It lists the names of 45 witnesses, a “DoD Interrogator”, and a 
short synopsis of their probable testimony.  Witnesses included on the list are 
assigned to the FBI, and the military services, as well as other detainees.   
 
This record has been marked “Protected Information” and pertains to the 
identities of witnesses.  As such, Protective Order No. 1, RE 18 prohibits its 
release to the public.   
 
RE 31, pages 142 to 147 was released to the parties in the case in litigation, and 
will be included as part of the record of trial for consideration of reviewing 
authorities. 
 
I certify that this is an accurate summary of RE 31, pages 142 to 147. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 



 Pages 148 to 150 

 
AL QAHTANI 

REVIEW EXHIBIT 31 
PAGES 148 TO 150  

 
Review Exhibit (RE) 31, pages 148 to 150 is two Criminal Investigative Task 
Force (CITF) Report of Investigative Activity, dated Jan. 15, 2004 (pages 148 and 
149) and Feb. 17, 2003 (page 150).  It consists of two witness interviews of 
Ghassan Abdullah al Sharbi.   
 
This record has been marked “For Official Use Only/Law Enforcement 
Sensitive.”  As such, Protective Order No. 3, RE 20 prohibits its release to the 
public.   
 
RE 31, pages 148 to 150 was released to the parties in the case in litigation, and 
will be included as part of the record of trial for consideration of reviewing 
authorities. 
 
I certify that this is an accurate summary of RE 31, pages 148 to 150. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 



From: Hodges, ~eith- 
Sent: 
To: 
Cc: 

Subject: 
Discovery Order) 

Attachments: Reply to LTC Broyles RE 0-1 .doc 

Reply to LTC 
Bwyles RE Dl.da... 

The Presiding Officer directed me to send the attached note to the parties. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

-----Original Message----- 
From: Broyles, Bryan, LTC, DoD OGC- 
Sent: Thursday, February 09,2006 1 1 : 10 A M  

Subject: RE: D 1 (Inactive Section) - al Qahtani - Motion for Appropriate Relief (Noncompliance with 
Discvoery Order) 

Sir, 

The Order of Mr. Hodges, seen below, relieves the Prosecution of its obligation to comply with any of your 
orders as it robs detailed counsel of the one method available of raising objections to the Presiding Officer. I 
have attempted to comply, in so far as I am legally able, with the direction of the Presiding OKcer, but the 
substance of the complaint has been rejected out of hand due to a disagreement in the captioning of the motion. 

I request an 8-5 session to discuss this matter, matters related to the Protective Orders and other logistical 
matters as soon as possible. I will be in the office today, and then I will return to the office on Monday. 

LTC Bmyles 
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1. I am concerned that LTC Broyles' email below appears to mischaracterize the Order of 
the Presiding Officer as the "order of Mr. Hodges." So as to prevent any future 
misunderstanding on his part, or mischaracterization of my orders, please refer him to 
review POM 2-2 which lists the authority and duties of the APO. Those duties do not 
include issuing orders under your own authority. Please also remind him that any order 
promulgated through the APO, such as the one below, bears the explicit reference that the 
order is promulgated by the direction of the Presiding Officer. All such orders are, 
therefore, orders of the Presiding Officer, and they are not orders "of Mr, Hodges." 

2. In addition, LTC Broyles' email puts forth an argument that my order relieves the 
prosecution of the obligation to comply with discovery. It does not. So that there will be 
no misunderstanding: The prosecution is not relieved of any obligation to comply with 
the orders of the commission. The prosecution has a continuing obligation to comply 
with all orders of the Presiding Officer until properly relieved of those obligations by the 
Presiding Officer or other lawful authority. 

3. It is also a matter of concern that LTC Broyles' has characterized his amicus curiae 
motion as having been "rejected out of hand due to a disagreement in the captioning." It 
was considered by me and my order explicitly set forth the basis for my declining to 
accept it. My disposition did not turn on the caption, but on the substantive basis set 
forth in my order. 

4. Finally, the record shows that LTC Broyles is the detailed defense counsel. I am not 
aware that he has filed a motion to withdraw or otherwise presented an ethical or legal 
disability for adjudication by proper authority. He, therefore, remains as detailed counsel 
and would appear to have the standing necessary to file a motion for relief from 
discovery or from noncompliance with discovery by the prosecution. POM 4-3 describes 
how to file a discovery motion in such a manner as to preserve objections or other issues 
for later disposition, if he believes that is necessary. 

5 .  Please reiterate that any relief desired from discovery requirements or from the 
noncompliance of the prosecution must be submitted in the form of a motion in 
compliance with POM 4-3. 

6. I am willing to meet with counsel in an MCO # 1,8-5 session, if counsel have exhausted 
their own resources and believe that such a conference would assist them in discharging 
their duties. Since I have not yet met counsel on either side, 1 would prefer the first 8-5 
conference be conducted in person and not telephonically. My clear preference is to do 
so in GTMO during the February trial term. If that is not possible, please have counsel 
advise me via email why that is not possible, and coordinate directly with each other to 
propose to me via email two alternative dates, times, and locations for any desired 
meeting. My office is in Norfolk, VA, but Washington, D.C., might also be convenient, 
depending on what date is proposed. 

7. You may provide this note directly to counsel, 
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Significant Commission Dates 
Unitedstates v. a/ Qahtani 

HigMightmg signifies modifications from the "worksheet" provided with PO 1. 

The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel 
may request an earlier date for item IS than they would for item 7. 

Discovery dates will be included in the discovery order. 
3 A "taw motion" is any motions except that to suppress evidence or address another evidentiary 

(a1 Qahtani) 
Page 1 of 2 

# 
1. 

2, 

3. 
4. 
5. 
6. 
7. 

8. 

9. 
10. 
1 1. 

12. 
13. 
14. 
15. 

Date 
27~eb-3Fdarm 

5 Jan 06 @'*due) 

xxx 
xxx 

20 Mar 06 
23 Mar 06 (Please 
see Note) 

Per POM or PO 

Per POM or PO 
5 Apr 06 
20 Apr 06 (Please 
see Note) 

Per POM or PO 
Per POM or PO 
3 May 06 
11 Ju106 

Event 
First session (without members) 

Convening the Commission 
Choice of counsel 
Voir dire of PO 
Pleas (ordinarily reserved) 
Motions (ordinarily reserved) 
Disc6vmy O M  \i$jgation 

Provide copies of existing Protective 
Orders to PO 

. Submit Protective Orders for PO signature. 
Discovery - Prosecution 
Discovery - Defense 
Requests for access to evidence 
'law" Motions: Motion 

"Law" Motions: Response 

"Law" Motions: Reply 
Witness requests on law motions 
Evidentiary motions: Motion 

Evidentiary motions: Response 
Evidentiary motions: Reply 
Witness requests on evidentiary motions 
Voir dire of members 

Notes 

- POM 9-1 

POM 7-1 
POM 4-3 
Assumes that either all 
necessary coordination to 
permit completion of discovery 
has been accomplished or 
assumes that "Law" motions 
requiring completion of 
discovery will be reserved 
POM 4-3 

POM 4-3 
POM 10-2 
POM 4-3 
Assumes that either all 
necessary coordination to 
pennit completion of discovery 
has been accomplished or 
assumes that "Evidentiary" 
motions requiring completion 
of discovery will be reserved 
POM 4-3 
POM 4-3 
POM 10-2 
Please see note attached to 

I 



The Prosecution has proposed identical dates for the cases of the United States v al Qahtani, 
United States v. Barhoumi and United States v rrl Shurbi pursuant to its desire to have all three 
cases consolidated for trial. However, in the event that the Prosecution's request to consolidate 
the cases sent to the Presiding Officer is denied, the Prosecution still intends to try these three 
accused on the same dates in consecutive fashion. This Prosecution determination was made in 
order to save time, money and other governmental resources by not requiring the same 
participants (of which there are many) to travel for the same testimony three separate times. 

' Dates will be established in the directed brief if directed briefs are used. 

16. 

17. 

1 8. 

19. 

20. 
2 1. 
22. 
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13 Jul06 
Estimate 11 days 

Within 1-2 days of 
completion of 
findings 
Estimate 2 days 

1 Jun 06 
xxx 

5 Jun 06 

Prosecution case in chief - Merits 

Defense case in chief - Merits 

Prosecution - Sentencing 

Defense - Sentencing 

Witness requests - merits and sentencing 
Directed briefs 
Requests to take conclusive notice 

J 

bottom of form placed there on 
account of space 
Also indicate # of days to 
present 
Also indicate # of days to 
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Also indicate # of days to 
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Also indicate # of days to 
present 
POM 10-2 
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PO I J - US v, a1 Qahtani - Defense Status # 15 Feb 2006 

Hodges, Keith 

Page 1 of 1 

Fmm: Bmyles, Bryan. LTC. DoD OGC - 
Sent: Friday, February 17,2006 4:10 PM 

Cc: 'Hodges, Keith'; 

Subject: PO 1 J - US v. al Qahtani - Defense Status # 15 Feb 2006 

Sir, 

Status on Representation: 

Prior meetings with Mr. Al Qahtani occurred at Guantanamo Bay on 6 Feb 06 and 12 Dec 05. 
Travel arrangements: Flight to Saudi scheduled for 20 March, return flight 28 March - country clearance still 
pending. 

Pursuant to paragraph 2, 1 am listing the Trial Schedule dates in the body of the email: 

Proposed First Session: 10-1 2 April 2006 - for arraignment, choice of counsel, voir dire of the PO. I anticipate 
requesting to reserve pleas and motions absent specific direction from the accused to the contrary. 

Other dates related to the Trial Schedule: Request a delay until the initial session to submit the additional dates. 
As yet, I do not have either the full unclassified disclosure of the government and none of the classifmi disclosure 
(their deadline is not until the end of this month). This will also allow me to either consult with the accused or 
adjust fire based on an order to represent the accused over his wishes. 

Bryan Broyles 
LTC. JA 

RE 34 (al Qahtani) 
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Message Page 1 of 5 

Hodges, Keith 

Sent: Friday, February 17,2006 2:31 PM 

To: Brwles, Bwan, LTC, DoD OGC 

LTC Broyles, the Presiding Officer has directed the following reply, 

1. The Presiding Officer directs you to comply with the explicit requirement to submit a trial calendar. 
You are to assume that you will be representing the accused in preparing that calendar. 

2. In addition, paragraph 4 required a status report on 15 Feb. The Presiding Officer directs that 
you submit it by close of business today, or request permission to delay that submission with a 
justification. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: Broyles, Bryan, LTC, DoD OGC - 
Sent: Friday, February 17,2006 7:57 AM 
To: 'Hodges, Keith' 
Subj- RE: PO 1 F (Trial Order, US v. Al Qahtani) 

Mr. Hodges: 

No, I took paragraph 1 .d. of the referenced email as suspending the deadline for the Trial Schedule, and don't 
believe that a request for delay is necessary. The government's trial schedule doesn't take into account that I am 
not going to be at the "trial term'' though 1'11 be on the island for 8-5 purposes. 

To: Broytes, ~ h n ,  LTC, 'bod OGC 
Subject: RE: PO 1 F (Trial Order, US v. Al Qahtani) 

LTC Broyles, 

RE 34 (a1 Qahtani) 
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Message Page 2 of 5 

Do you request a delay to file anything - specifically for anything for which a delay was not 
specifically granted? If so, please identify the item and to what date you request an extension. 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

~ubjeck RE: PO 1 F (Trial Order, US v. Al Qahtani) 

Sir, 

Pursuant to "PO 1 - J, US v. Al Qahtani - DDC request for delay, questions to DDC, DDC response, and 
PO decision", dated Friday, 27 Jan 06, the DDC believes that it is relieved of the obligation to file the 
proposed trial schedule until 1 April 2006. With that understanding, the DOC also believed that the 
prosecution's obligation would or should be similarly delayed, however, that was not explicitly set forth in 
the above email. 

LTC Broytes 

subject: RE: PO 1 F (Trial order, US v. AI Qahtani) 

Mr. Hodges, 

In accordance with para 7 of the Trial Order please find the Prosecution's proposed "Trial 
Schedule." 

RE 34 (a1 Qahtani) 
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Message Page 3 of 5 

1. This email Trial Order has been personally directed by the Presiding Officer in the 
subject case to prepare the parties for the February Trial term (27 Feb - 3 Mar 06.) It 
lists the functions that the parties are expected to perform at that trial term. This email 
and all replies will be added to the PO 1 filings series. 

2. Defense only - counsel choice. Advise not later than 26 Jan 2006 whether you 
believe that you are representing the accused (i.e., the accused has not indicated he 
wishes to proceed pro se, and the accused has accepted your representation) and 
whatever information you have whether a civilian counsel will join the case (and the 
email address and contact information for that counsel.) This information is necessary 
not only so the business of the February trial term can be planned, but so the 
Presiding Officer can know why motions, filings, or other information might not be 
provided. Note: Even if counsel believe that an accused may wish to proceed pro se, 
or has or will reject the services of counsel, the parties will still prepare themselves to 
proceed in accordance with this Order. 

3. Existing Protective Orders. The parties were directed in PO 1 to provide copies 
of all existing Protective Orders. None were provided and therefore the Presiding 
Officer presumes that none exist. If such orders exist, send them immediately. The 
PO 1 deadline was 5 Jan 2006. 

4. Protective Orders. 

a. The three attached Protective Orders have been issued pursuant to 
Commission Law sua sponte by the Presiding Officer to ensure the protection of 
information, and so that the parties may begin the discovery process thus ensuring a 
h l l  and fair trial. 

b. Counsel who wish this order modified or rescinded shall follow the Procedures in 
POM 9- 1. 

5. Motions on the Discovery Order (PO 2.) 

a. Counsel are reminded that in accordance with PO I ,  the due date for any motion 
on the Discovery Order is 3 1 Jan 2006. Responses and replies will be filed in 
accordance with POM 4-3. 

b. Any motion filed on the Discovery Order will be litigated during the February trial 
term. 

RE 34 (al Qahtani) 
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Message Page 4 of 5 

6. Voir dire. If counsel desire to voir dire andlor to challenge the Presiding Officer, 
this will be accomplished during the February trial term. 

a. A mini biography of the Presiding Officer is attached to assist counsel. 

b. Counsel are strongly encouraged to submit written question for the Presiding 
Officer. Such questions will be provided to the APO, Presiding Officer, and opposing 
counsel not later than 8 Feb 2006 in Word (not PDF) so the Presiding Oficer can 
answer the questions in the same electronic file. 

7, Setting a trial calendar. Not later than 15 Feb, counsel for both sides will 
complete the attached "Trial Schedule" filling in the appropriate dates and fiIe it with 
the APO, Presiding Officer and opposing counsel. 

8. Entry of pleas. The accused will be called upon to enter pleas. (If the accused 
requests to defer pleas, the Presiding Officer advises he will grant the request.) 

9. Motions (other than on the Discovery Order.) Counsel may file motions in 
accordance with POM 4-3. Such motions a party desires litigated at the February trial 
term shall be filed not later than 6 Feb 2006. Responses shall be filed not later than 7 
days from the filing of the motion. Replies, if desired, shall be filed not later than 3 
days fiom when the response was filed. All filing will be done electronically. Be 
attentive to the requirements of POM 4-3. 

10. Motions other than the Discovery Order and tbose motions filed in 
accordance with paragraph 9 above. The parties will be asked if they have motions 
or other motions if motions were made. (If the parties request to defer motions - 
except a motion as to the wording, terms, and enforceability of the Discovery Order - 
the Presiding Officer advises he will grant the request.) 

11. Inability to perform functions and unavailability. If there is any reason why 
counsel cannot perform the functions listed in this Order, such matters will be filed 
with the APO, Presiding Omcer, and opposing counsel not later than 26 Jan clearly 
indicating the functions that counsel cannot perform and the reasons therefore. It is 
noted that in an email sent on 19 January 2006 (PO 1 E copy attached,) counsel 
already have an obligation to advise on their possible non-availability . Paragraph 5 of 
that email stated: 

5. If any counsel in the above listed cases cannot be at GTMO during the 
February triallsession tern, advise the Assistant, and the Presiding 
Off~cer and opposing and other counsel on that case, NLT 1200, EST 
(Monday) 23 January 2006 with the reasons for the unavailability. 

12. Representational issues and unavailability (Defense counsel.) Para 6 of PO 1 E 
stated: 

6. All Defense counsel. 
a. The fact that an attorney client relationship has not yet been 
established, or a client has indicated he wishes to proceed pro se, does 

RE 34 (at Qahtani) 
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not amount to "unavailability," and it may suggest a session in February 
is paramount. Counsel are encouraged to provide such information, 
however, as it might be useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel 
(military or civilian) who are also detailed, or who may be detailed or 
may join the case in the future, and who are not on the attached list. If 
there are other such counsel, advise the Assistant, Presiding Officer, and 
other counsel on the case and provide email addresses and other contact 
information. 

Attachments to this email Trial Order 

1. Three Protective Orders issued by the Presiding Officer 
2. Mini-biography of the Presiding Officer 
3. Trial schedule form (Significant Dates) 
4.PO 1 E 

BY DIRECTION OF THE PRESIDING OFFICER 
Kelh Hodges 
Assistant to the Presiding Officers 

<<Significant Commission Dates -worksheet - Feb trial term trial Order attachment.doc>> 
*<CAPT O'Toole Biograhical Summary - Voir Dire.pdB> **PO 1 E - al Qahtani - 
Announcement of Feb trial term, 18 Jan 06.pdB> *<Protective Order 1 - al Qahtani - ID of all 
witnesses (23 Jan M).pdf>> <<Protective Order 2 - al Qahtani - ID of investigators (23 Jan 
06).pdt>* **Protective Order 3 - al Qahtani - FOUO and other markings (23 Jan 06).pdf*> 

RE 34 (a1 Qahtani) 
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POs memo on 13 Feb 8-5 Conference: US v, a1 Qahtani 

Hodges, Keith 

Page 1 of 1 

From: 

Sent: Friday, February 17,2006 523  PM 

To: 

Subject: POs memo on 13 Feb 8-5 Conference: US v. al Qahtani 

Attachments: PO Memo of 13 Feb, 8-5 Conference (1 7 Feb).doc 

The Presiding Officer prepared the subject memoranda and asked me to send it to counsel. 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

<<PO Memo of 13 Feb, 8-5 Conference (17 Feb).doc>> 

RE 35 (a1 Qahtani) 
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At the request of the detailed defense counsel, the Presiding Officer conducted a 
conference under Paragraph 8-5, MCO # 1, on 13 February 2006 with the prosecution 
counsel and detailed defense counsel. 

The purpose of the conference was to allow the PO to facilitate discussion among counsel 
in order to attempt to resolve protective order and discovery related issues, and to narrow 
and more clearly delineate issues remaining for future litigation. No motions were raised 
or filed during the conference. and there were no rulings entered by the PO. 

This is not intended to be a synopsis of the 8-5 conference, but is merely a summary of 
background information sufficient to place action items in context. The statements below 
are not findings by the PO, and counsel need not object to them, but may offer 
corrections or clarifications by email to the PO, if desired, with a copy to all other 
counsel. Comments by counsel on the corrections or clarifications of opposing counsel 
are not necessary. 

1. Protective Order. 

BACKGROUND 

A. Access to General and Common Information Disclosed in Discovery. There appear 
to be at least three tiers of information disclosed to detailed defense counsel: 

a. General Allegations. Information related to the general allegations has been 
(or will be in the due course of other cases) disclosed to counsel representing all accused 
whose cases have been referred for trial by military commission. The prosecution did not 
anticipate having an objection to information supporting the general allegations being 
discussed among and between defense counsel detailed to any case. 

b. Common Information. Information related to specific allegations in a 
particular case might also be common to one or more other cases. For example, the 
prosecution has moved to consolidate for joint trial the cases referred against Messers a1 
Qahtani, al Sharbi, and a1 Barhoumi. Information disclosed to detailed defense counsel in 
these cases is common to all three. Some infonnation in any one of these cases might 
also be common to other cases. The prosecution did not anticipate having an objection to 
information common to allegations in these three cases being discussed among and 
between defense counsel detailed to these three cases, Similarly, the prosecution did not 
anticipate having an objection to any information common to any two or more cases 
being discussed by defense counsel detailed to those two or more cases to whom the 
infonnation has been provided in discovery in their respective cases. 

c. Unique Information. Information related to specific allegations in any 
particular case might not be common to any other case. Although this might be true in 
some case, there appears to be no information disclosed to detailed defense counsel in the 
case against Mr. al Qahtani that is not also in common with cases against al Sharbi and a1 
Barhoumi, though there may be information disclosed to detailed defense counsel in 
these three cases that has not been disclosed and is not common to allegations in any 
other case. As noted, the prosecution does not anticipate having an objection to 
information disclosed to defense counsel in these three cases being discussed among the 
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counsel detailed to these three cases. However, the prosecution anticipates an objection 
to disclosure or discussion of any information between or among defense counsel in any 
other case to whom the prosecution has not disclosed the same information. 

B. Access to Specific Information Disclosed in Discovery. 

a. There appears to be no dispute that all counsel detailed to any case have (or 
will have) the requisite clearances at the time of discovery disclosure. Counsel were, 
however, uncertain about whether military detailed defense counsel have, or are required 
to, sign non-disclosure agreements. 

b. There is uncertainty whether counsel subject to protective orders in other cases 
are limited by those orders from discussing information common to other cases, as 
described above. 

c. There is uncertainty whether detailed defense wunsel have a general or 
recurring need to discuss protected information with the Chief Defense Counsel, though 
there might be a particular need to do so under specific circumstances. It was also not 
resolved whether and under what circumstances detailed defense counsel may disclose or 
discuss protected information with the Chief Defense Counsel. 

ACTION: 

Prosecution agreed to do the following: 

1. Clarify the administrative process necessary for defense counsel to obtain access to 
protected information, specifically including the requirements for signing of a non- 
disclosure agreement. Advise the detailed defense counsel and the APO. 

2. Compare protective orders in other cases and clarify the position of the prosecution as 
to whether those orders adequately protect information disclosed to detailed defense 
counsel in this case in the event he discusses that information with other defense counsel 
to whom the common information has been disclosed under another case protective 
order. Advise the detailed defense counsel and the APO. 

3. Propose to the detailed defense counsel wording for a modified Protective Order that: 

a. Clarifies the information defense counsel may discuss with other defense 
counsel, This may be by setting forth the description of information in the Protective 
Order or by reference to an appendix to the Order; 

b. Clarifies that the detailed defense counsel may disclose and discuss redacted 
summaries of interview with the accused. 

c. Reflects the prosecution position with respect to the need to have all counsel 
discussing protected information subject to the protective order of the same PO, including 
whether, as an alternative, protective orders in other cases may be incorporated by 
reference in the protective order in this case; 

d. Reflects the prosecution position with respect to access to protected 
information by the Chief Defense Counsel; and 
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e. Accurately reflects the administrative requirements for access by military 
detailed defense counsel and civilian defense counsel to protected information subject to 
the protective order. 

ACTION: Detailed Defense Counsel agreed to: Review and discuss with the 
prosecution modifications to the protective order proposed by the prosecution and, when 
that discussion is complete, detailed defense counsel will indicate via email to the 
prosecution and to the APO which modifications proposed by the prosecution are 
acceptable, which modifications are not acceptable, and propose any additional 
modifications. 

2. Discovery 

a. Access to Unredacted "Form 40s": The prosecution has disclosed to the 
detailed defense counsel certain summaries of interview on forms designated as a "Form 
40." The names of certain participating agents and linguists from one federal law 
enforcement agency have been redacted fiom the Form 40s. This is apparently required 
by a memorandum of agreement between the prosecution and the law enforcement 
agency as a means of protecting against a possible inadvertent disclosure of the document 
to unauthorized persons. 

ACTION: The prosecution has agreed to: 

1. In view of the disparate procedures between law enforcement agencies, 
the prosecution agreed to revisit the need for the additional redaction precautions with the 
law enforcement agencies concerned with a view towards achieving a standard practice. 

2. If the law enforcement agencies concerned continue to require the 
redaction precaution, prosecution has agreed to provide the detailed defense counsel with 
a separate document that contains an accurate reference matrix by which the defense can 
readily identify the redacted information and relate it to specific Form 40s. 

3. The prosecution will also make the original Form 40s available for 
inspection by the detailed defense counsel. 

b. Electronic Disclosures. The prosecution disclosed a portion of information to 
the detailed defense counsel in the form of an electronic file composed of approximately 
1800 pages of data identified with an extension of ''.pdfW The detailed defense counsel 
has been unable to execute an electronic term search for key terms in the .pdf file. This 
The prosecution uses the same file and has successfuliy used an electronic term search 
function to access it. 

ACTION: 

I. The prosecution has agreed to provide a technical consultant to work 
with the detailed defense counsel's designated technical consultant. Both technical 
personnel will work to discover whether the .pdf file is damaged or otherwise defective, 
whether a change in software or other access protocol is required, or whether the detailed 
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defense counsel's inability to term search the .pdf file is caused by hardware or other 
limits. 

2, If the technical consultants determine that the .pdf file is damaged, 
prosecution has agreed to provide the detailed defense counsel with a new file. 

3. If the technical consultants determine that the .pdf file is not accessible 
due to hardware or other limitation, the detailed defense counsel agreed to elevate that to 
the Chief Defense Counsel for resolution. 

Additional Lformation: Though not explicitly discussed at the conference, the 
Presiding Officer takes note that one can ever guarantee that an OCR scan is 100°? 
accurate. That is because OCR scanning only takes a picture of the individual letters 
comprising a document, attempts to figure out what the letters are, and then creates a new 
document. 100% accurate OCR documents simply do not exist because the software 
might not read a letter correctly, especially in the case of special fonts, attributes 
(underlining, bold etc), forms, or when the originally scanned document is not smooth, 
flat, or straight when being scanned, or when text is damaged, such as by smearing or in 
the case of imperfectly printed letters or characters. Modifications to existing DOs may 
be required to address the technical aspects of electronic disclosure. 

c. Svno~sis of Witness Testimony. Detailed defense counsel asserted that the 
prosecution has not provided useful synopsis of testimony for all witnesses, The 
prosecution responded that the defense was provided the identifications of witnesses and 
references to the substantive statements or summaries of interview of those witnesses in 
lieu of providing a summary. For some witnesses, the substantive statements or 
summaries of interview have not yet been provided due to an extension granted by the 
PO. 

ACTION: The prosecution agreed to verifL that all witnesses identified 
are referenced to a statement or summary of interview or that a synopsis is provided. 

d. Excul~atorv Information. The detailed defense counsel is not satisfied that all 
exculpatory information known to the prosecution has been disclosed. The prosecution 
maintains that they have fully complied with discovery requirements and the prosecution 
is uncertain what additional information the defense wishes to be disclosed. 

ACTION: The detailed defense counsel agreed to request via email to the 
prosecution the information the defense seeks in addition to that already disclosed by the 
prosecution. 

3. Status of Remesentation. The detailed defense counsel took the conservative view 
that all representational actions are ethically constrained by his currently ambiguous 
status pending "arraignment" and election of counsel rights by the accused, including his 
ability to file motions for relief with respect to discovery. Detailed defense counsel said 
that, although he has solicited guidance on his status from his state bar and the Army 
Judge Advocate General's Office, he has not solicited specific guidance on whether or 
not he is ethically constrained from filing a motion for relief in the context of discovery. 
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ACTION: No action was agreed upon. However, the PO indicated that the duties 
of the detailed defense counsel are set forth in Commission Law and that it is a matter of 
record that the detailed defense counsel has been assigned to represent the accused in this 
case. If the detailed defense counsel believes that he has an ethical impediment to any 
aspect of his representation of the accused or there is an ethical limit to his ability to 
comply with any order issued thus far in this case, the PO noted that there is nothing yet 
in the record to indicate that such an ethical impediment exists, such as an opinion from 
the detailed defense counsel's bar or the Army Judge Advocate General's office. 
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Supplemental Voir Dire Materials - CAPT O'Toole 

In the interest of ensuring a full and fair trial, and to assist counsel in preparing voir dire, 
the Presiding Officer provides the following to supplement the previously-provided 
biography. This document will be made Review Exhibits in the cases of United States v. 
a1 Qahtani, al Sharbi, and Barhoumi. 

Relationship to Deputy Secretary of Defense (JIEPSECDEF). 

In my capacity as Executive Assistant to the Navy General Counsel, I had owasion to 
meet Secretary of the Navy Gordon England, who now serves as DEPSECDEF. My 
contacts with the Secretary England were always in my professional capacity and 
consisted solely of meetings that I attended with the Navy General Counsel. One of my 
duties consisted of assisting the General Counsel with the stafing of various documents 
necessary to stand up the status review process for detainees held at Guantanamo Bay. 
My role was only process related and I was not made privy to any allegations in any case 
to which 1 have been detailed or any other case pending before a military commission. I 
have never discussed the military commissions, any case to which 1 have been detailed, 
or any other case pending before a military commission with Secretary England. 

Relationship to Department of Defense General Counsel @OD GC). 

In my capacity as Executive Assistant to the Navy General Counsel, I had occasion to 
meet the DoD General Counsel on several occasions. My contacts with the DoD GC 
were always in my professionat capacity and consisted solely of meetings that I attended 
with the Navy General Counsel. I have never discussed the military commissions, the 
facts in any case to which I have been detailed, or any other case pending before a 
military commission with the DoD GC. 
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Message Page 1 of 3 

Hodges, Keith 

From: Broyles, Bryan, LTC, DoD 0~~1-, 

Sent: Thursday, February 23,2006 8:06 AM 

Subject: RE: WSthdrawal of Prosecution Joinder Mortion ICO Sha&i, Bahwmi, al QahtaniJoinder 
Documents 

No objection. 

-----Original Message---- 
From: Hodges, ~eith- 

Subject: Withdrawal of Prosecution Joinder MorUon ICO Sharbi, Barhoumi, al Qahtani-Joinder Documents 

Do any defense counsel in the subject cases object to the government's request to withdraw the 
joinder motion? 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

- -- 

From: 
Sent: Tuesday, February 21, 2006 4 
To: 
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--- .I---- - - - . - - -  

Sir, 

Prosecution requests to withdraw the joinder motion. 

----Original Message----- 
From: Hodges, Keith 
Sent: Thursdav. Fa, 

1 ,  Counsel in United States v. a1 Sharbi, Barhoumi and a1 Qahtani your attention is invited 
to the below email and the attachment. 

2. Prosecution, do you withdraw your joinder motion in each of these cases? 

3. Defense, if the Prosecution withdraws its joinder motion, do you object to their request to 
do so? 

FOR THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 
Militarv Commission 

From: Harvey, 
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Sane Thursday, February 16, 2006 2:36 PM 
To: 'Hodges, Keith' 
Subjeee: Sharbl, Barhoumi, al Qahtani-Joinder Documents (HXJO) 

Mr. Hodges, 

Please distribute the attached 27-page file to the parties in United States v. al Sharbi, 
Barhoumi and a1 Qahtani. 

It is FOUO as it contains sensitive information, such as the names of the Commission 
members. 

This file contains the following documents: 

1. Appointing Authority decision dated 15 Feb. 2006 (1 page) 
2. CPT Faulker's comments on joinder issue, dated 8 Feb. 2006 (2 pages) 
3. LTC Broyles' comments on joinder issue, dated 9 Feb. 2006 (1 page) 
4. LT Kuebler's comments on joinder issue, dated 9 Feb. 2006 (1 page) 
5. BG Hemingway's request for LTC Broyles' comments, dated 3 Feb. 2006 (1 page) 
6. BG Hemingway's request for CPT Faulkner's comments, dated 3 Feb. 2006 (1 
page) 
7. BG Hemingway's request for LT Kuebler's comments, dated 3 Feb. 2006 (1 page) 
8. Prosecution request for joinder, 2 Feb. 2006 (2 pages with the below 6 enclosures) 

1. Appointing Order 05-0006 (United States v. a1 Sharbi) (1 page) 
2,  Appointing Order 05-0007 (Unitedstates v. Barhowni) ( 1  page) 
3. Appointing Order 05-0008 (United States v. a l  Qahtani) ( 1  page) 
4.  Charge Sheet United States v. a1 Sharbi (4 pages) 
5. Charge Sheet United States v. a1 Qahtani (5  pages) 
6. Charge Sheet United States v. Barhoumi (5 pages) 

M. Harvey 
Chief Clerk of Military Commissions 
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OFFEE OF THE-SE6RET-Y Of DEFENSE 
OFFIG€ OF MlUTARV COYM##UC)NS 

1600 DEFENSE PENT- 
WABHINOTON, DC 2030l-la0 

MEMORANDUM FOR COWNEL M O W  D. DAVIS, CHIE!F PROSECUTOR 

SUBJECT: Request ffw Consolidation of Cases: Appoimting Order 05-0006; Appointing Order 
05-0007; Appointing Order OUXK)8 

I bave umsidtttd the m a t h  submitted with your rtpucst, as well as thwc submitted by LTC 
Broylcs, CPT Faulkncr, and LT Kucbler (detailed dtf- comse1). I adhere to my earlier, - 
individual rcfhd &cisions in the cases of Unitad Strrtcs v. d Sbarbi. United State v. Babm& 
dm- '. Auxdingly, your request is &ed. 

- 
La 

John D. Altcnbmg, Jr. 
Appointing Authority fix Military Cammissions 

cc: Chief Dcfcasc Counsel for Military Co- 
LTC Bryrrn T. Broylcs 
CPT Wade N. FautLner 
LT William C. Kuebla 
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DEPARTMENT OF DEFENSE 
O m C L 5 o f M C t M T D w E M 8 E m  

lIII)DEFW# MmlA#m 
W ~ D C ~ 4 ~  

MEMORANDUM FOR Major G e n d  Thanas L. Heminsway, Legal Advisor to the 
Appointing Authority for Military Commissions 1600 Pefenst Pentagon, Wlshington, D.C. 
20301 

SUBJECT: Response to Rcqucst for Consolidation of C w :  Appointing Ordcrs OSM)6,05- 
007, and 05-008 

I .  On 2 Fckunry 2006, the Chief Prosecutor for Military Commissions quested oo~ol idat iw 
of the above cases into one joint triaL On 3 Fcbnwy 2006, yw issued guidnace to Dcfbsc 
Counsel that you sought concumnct, objection, or comment. 

2. As the Detailed Dcfcnr# Counsel in the case of mitcd SEBhCs V. BIUh- Appointing Order 
05-007, the Ddense objects to the consolidation of any cases. 

3. There arc several rwsons for the Defkure objection: 

a. In the Military Order of November 13,200 1, "Detention, Treatment, md Trial of 
Certain Non-Citizens in the War Agabst Terrorism," 66 F.R. 57833 (Nowmba 16,200 1). 
kcafter rcfanrd to as the Pmident's Military W w ,  Section 4(a) states, "Any Mfv&fwrl 
subject to this orda shall, when tried, be tried by milita~y .mnuni&an fix any and all offama 
e b l e  by military commission that swh indi- is dlegd to have committed, md may be 
pmisbed m aamdmcc with the padtics pwidcd under applicable law, including liL 
imprisommnt or desth." Wmphasis added]. 

b. Section Ha) of the heident's Military Orda prwidcs, "As a military W o n  and in 
light of the findinp in sactian 1, the Secretary of Dcfaue s b l l  issue such adas and regulation# 
as m y  be necessary to cany out fury of tbc provisions of this order." 

c. In light of the President's Military Order, there is no authority fix the requested 
consolidation of cases. The Presideat's Military Order rtb only to an individual, not to 
individuals. The plain meaning of this language evidences an intent on tbe part of the Prrridem 
to only try r single individual befwe any military commission. Any orders or ngulrtions issued 
by the Secretary of Defaure that flow from this wder that purport to authorize joint airls exceed 
the power delegated by the President. 

d Even if the Appointing Authority has the power to ultborizejoht trials, he has not 
donc so in this cut. Each case was ndefied qamtcly with no indicaim that the trhb were to 
be joined together. The Preamble to the Manual far Courts-Martid (2205 Edition), pamgmph 
2(b#2) states, in pmtinwnt part, "military oodssiona and p r w a  anxrm shall ba guided by tbc 
Pppmpriatc principles of law aud rules of proc#turts md evidence prescribed fbr coma- 
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martial," The rules of procadute for caurts martial are governed by the Rules for Court-Martial 
(RCM). RCM 60L(e)(3) p i c k s  that "All~tioms against twFo or mnrc accwed may be mfmcd 
for joint trial if thc accused art alleged to have participated in the same act w transactian or in 
the same series of acts or transactions constituting and offense or offenses." 

c. In this cast, assuming argucr#lo that the Appointing Authority could have 11:fbd thc 
cases to a joint trial, the Appointing Autluxity made no hdhtion in Appointine Order that 
thcsc cases were to be tried jointly. The fhcr that all du: dhmed crses ue camprissd of the 
suat h i d i n g  OfEioer and Comdssion Mcnabtrs ia of no coasaqucncc. Oftentima in the case 
of c-- asmi rre l l e f d  to the same court- convening ada. However, 
without m indication of an intent to try cases toeether, each case is bied sep~tcly.  

f. Even if the Appointing Authority were to bave refbed time cases to a joint trial, such 
joinder would be inrppcoprfaae in this case 'Ihc diocussioa to RCM 610(c)(3) rhr0ca, 
"Convening authorities should consider tbat joint and common trirrb may be aunpliated by 
procedural and cvidcntiary nrks!' In tbe instant ceoe, tbcrc me nu- poteatirt 
complications posed by a joint trial. By way of exlrePple only, them is an mygunmt thrQ the Sixth 
Amadmcnt eonfrontdim clause applies in the commissjon system and that tb US Supam 
Court case of Crawford v. W- will preclude the use of a d s c ~ s  rWemtstr 
against an alleged co-conspirator but would allow than agaias! the &chant himself. In thia 
case, such a situation may arise whcn a statement of Mr. Al S&arbi or Mr. A1 Qahtani, while 
admissible lrgpinst them in their individual trials, will not be admissible in Mr. Barhoumi's trial. 
In a joint trial context, the commission rncmbcrs, most of whom are non-lawyers, would be 
asked to keep such evidence separa4e and apart. This will prow impossib1e to do. 

4. In light of the &we, the Dsfsnse in the mat of United v. 
rcqucsts you dcny thc Govcnnmnt's muwt fbr ccmsolidrtioa of clurcs. 

' ~ I Y  

WADE d-13i?k+ N. 
win, us Army 
JMailtd Def- Counsel 

Col Dwight Sullivan, USMCR 
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r ,  DoD OGC 

F m :  
Sent 
To: 
Subject: RN: Jolnder of AJ Qahtani wlth other cares 

FYI 

Thomas L. Hemhgway, Brig Gen, USAF 
Legal Advisor to me Appointirrg Autharity 

Slr, 

I oppose the Jdnder of these cases. I have not as yet formed an attorney dignt relatknshlp wlth Jabran Sa'ad Al Qahtani 
and therefore cannot ad an his behaif. I believe this b be a matler that Is r e w U o n e l  In nature. I was unable to 
discuss this with my client during my visit Bo Guantanamo this week and thw do not know hk stam on tho matter. 

In the inbrim, I oppose the jdnder, not because I believe that is the wish of Mr. Al Qahtani, but because it represen$ a 
change In hk status to which that he should have the rlght to object or acquiesce. The arrrent status Is that his caw Is ' 

sapam, and it should d n u e  8s such until hs has the rlght to sxprsss hb views on that, either thrwgh couMel or 
otherwise. 

As a factual matter, the prosecution states, "The factual albgations against all three acawed are the same, in fad, the 
charge sheets for all three indMduals are Identical a s h  from their caption." This is Incorrect. The "factual alle(lationeW 
are distinct, as a read of the charge sheet reveals. In the chage sheet egainst Al Qahtani the g m e n t  did include 
allegations against the other accused, but those am not factual allegations "against" Al Qahtani. The fact that ths 
government chow to simply cut and past the capbions of the charge sheets has no legal impact 

.-- Bryan .. bw 

RE 37 (a1 Qahtani) 
Page 7 of 30 



F m :  
Ssnt: 
To: 
Subject: 

FYI 

---OrighalMessapc--- 
Ra: ~ I ' l h a r u r , ~ G I D o O ~  
SnC: 
Toe - 
FYI 

Thomas L. Hemingway, Brig Gen, USAF 
Lena1 Advlsor to the Appdntlnp Authority 

--OripinaI Measlgc--- 
h#n: wI WlUkm, LT, DoD OGC 
Smt: mu*, ~ s b n m r y 0 9 , # ~ 1 6 4 : * ~ ~  
To: H e m m # T h a M I , B e r D d ) O C i C  
Cc: Sul l ivanIRuIoM,~DoDOGC 
S- U.S. v. d mwst fa GDllodldetlan of Qecs] 

Si, 

I received ywr memorandum of 3 Feb 08. Please be edvrsed that although detailed, I have been unab&i to meed with Mr. 
el Sharbi, have not formed an attorneydbt rehth&p with hlm, and do not atrrentfy conslder rnpdfto mpmmnt him in 
connection with this matter. In addition, 1 do not know whether Mr. al Sharbi dealme other miltay c w n d ,  dvllian 
munsel, or to represent himself in connection with commissbn proceedii. I had hoped to derify my status and Mr. al 
Sharbi's desires durlng a trip to GTMO this vneek, but natwithstandhg efforts by the p m a i t h  to fadlitate aaxm to Mr. 
al Sharbl (pursuant to my written request of 17 Jan 06), JTF GTMO duwd to a l h  me to en* the camp in which Mr. al 
Sharbi is being detelned to speak with him dl-. AeoMdlngly, I am unabb to provide 'input' or othsrwibs take a with 
on behalf of Mr. al Sharbi concedng the prosecution's raquest to consolidate Mr. al S h e s  caw with those d Mesas. al 
Qahtanl and Barhourni. 

I wlll nde, lnmwer, that there appears to be no authority under s-lled 'Commbsion Lmf for the 'conadidation' d 
commtssbn cases. The ChW efProsecutor's s M  Interpretation d arWn language from DoD DlmUve 6106.70 
confirms the point. Moreover, even if I did represent Mr. a1 SharM and the Appointing AuthwHy po6sessd the iwrthonty to 
jdn them cases, I would be unable to comment inteli(lently wlthwt some idea of the government's evklwrorr against Mr. el 
Sharbi and amquent abMity to evaluate the pdenttal for prejudke to Mrml Shzubl resulling ftom 'plnder" of his case with 
t h m  of Messrs. a1 Qahtanl and Bathwmi. At present, I have not personally recdved or rdewed any evidence in 
connection with this case. Finally, s l m  1 & mt wrrently repsent Mr. d Sham, I wish to note my wntinuing discomfort 
at being induded in ex parts comrnunicatbns concerning his case. I realize that I may be 'wderecr to represent Mr. al 
Sharbi over his objection or ohrwbe fwced upon him at some point, hawever, u n h s  and unti Ws happens, I 
respectfully request not to be induded in oomrnunicatkns about his csw or regarded as his legal representative. 

VR. WCK 

LT William C. KueMer, JAGC, USN 

RE 37 (a1 Qahtani) 
Page 8 of 30 



OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MIWARY C6MMISSK)NS 

1600 DEFENSE PENTAGON 
WASHINGTON, DC #)301-1800 

MEMORANDUM FOR LD3UTENANT COLONEL BRYAN T. B R O W S  

SUBJECT: Re: Request for Consolidation of Cases: United States v. al Oabtaai. United States 
v. B a r b o e  United Statcs v. a1 Smbi 

1. I have received the attached request h m  the Chief Fkwmtor for consolidation of the above 
styied cases. Beforc advising the Appointing Authority on tfac disposition of this matter, I am 
r e f h g  the request to p u  for your concmmcc, opposition, or comment 

2. Because of the need for expeditious rcsolutiosb I must receive your input no later than COB 
February 8,2006. 

L&h Advisor to &e Appointing Authority 
for Military C<rmmissions 

cc: Chief Ikfcnse Counsel for Military C o ~ o n s  
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OFFICE OF THE SECRETARY OF DEFENSE 
omcE OF M IUTARY COMMISSIONS 

1600 DEFENSE PCNTAOON 
WASHINOTON, DC a301 -1 600 

MEMORANDUM FOR CAPTAIN WADE N. FAULKNER 

SUB=. Re: Request for Consolidation of Cases: United States v. a1 Oahtani: United Statq 
v. B ~ o d ,  United States v. a1 Sharbi 

1. I have raccived the attached request fhm the Chid Prosecutor for consolidation of the above 
styled casts. Befoac advising the Appointing Authority on the disposition of this matter, I am 
referring the request to you far your cxmammc, @tion, or comment. 

2. Because of the need for expeditious resohition, I must r&vc your input no later than COB 
February 8,2006. 

Legal Advisor to the Appointing Authority 
for Military Commissions 

cc: Chief Defense Counsel for Military Commissions 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMWSIONS 

1800 DEFENSE PENtM0N 
WASHINGTON, DC 20301 -1600 

February 3,2006 

h4EMORANDUM FOR LZEUTENANT WILLIAM KUaBLER 

SUBJ3XT: Re: Request h r  Consolidation of Cases: United v . 4  m, United States 
v. Bmhoumi: United States v. a1 Sharbi 

1. I have received the attached request h the Chief Prosecutor for consolidation of the above- 
styied cases. Before advising the Appointing Authority on the disposition of this matter, I am 
rcfcning the ques t  to you for your concumme, opposition, or comment. 

2. Because of the need for expeditious resolution, I must receive your input no later than COB 
February 8,2006. ' 

Legal Advisor to the Appointing Authority 
fbr Military Commissions 

cc: Chief Defense Counsel for Military Commissions 
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DEPARTMENT OF DEENSE . 
OFFICE OFTHE CHIEF PROSECUTOR 

I 6 1 0 DEFENSE PENTAGON 
WASHINGK)N, RC 20301 -1 6 1 0  

MEMORANDUM FOR APPOINTING AUTHORlTY FOR MILITARY COMMISSIONS 

SUBJECT: Request fir Consolidation of Casts: Appointing Order 05-0006; Appointing Order 
05-0007; Appointing Orda 05-0008 

1 .  In December of 2005, Appointing Orders were signed in the following cases: 

a United States v. al Sharbi 
b. Lhrited Slates v. Barhounu' 
c. United Stat- v. al Qahtani 

All three of the accused listed above are charged with the same crimes arising out of the same 
criminal conduct. The factual allegations against all three accused are the same, in fhct, the 
charge sheeta fix all three individuals are identical aside from their caption. All tbrec cases were 
separately designated to be tried by Military Commissions comprised of the San~e Pnsiding 
Officer and Commission Membrrs. 

2. The Prosecution respcctllly requests that the Appointing Authority collsolidate these cascs 
pursuant to the authority to "Issue orders from time to time appointing one or more military 
commissions to try individuals subject to the President's Military Order (refaence (c)) and 
refc~cncc (d); and appoint any other pemanel necessary to facilitate military commissions." 
DoDD 51 05.70, Appointing Authwlry for Military Commissions, Feb 10,2004, para 4.1.1. 
Since United States v. al Sharbi and United States v. B w h o W  have been included on the trial 
term beginning on 27 February 2006, the Prosecution rtquGsts that this matter be rcsolved prior 
to the initiation of groccedings. 

3. As all three cases could have been designated for trial in the same Military Commission and 
in have been refarad to the same Presiding Officer and Commission Members, 
amsolidation serves the intcrcsts of justice and judicial economy. Because the k tua l  
allegations against each accused arc identical, separate procaedings would rsquire litigation of 
the same legal challenges and presentation of the same evidence on hhree separate occasions. 
Rather than requiring the same Presiding Officer to make legal rulings and the same Commission 
Members to mab factual determinations in three identical but separate proceedings, one unified 
proceeding would clearly seme the interest ofjudicial economy and the. interest of justice. While 
the Rosecution is mindfbl of the potential logistical challenges that may be involved if all three 
cases are consolidated, the interests of justice and judicial economy as outlined above clearly 
outweigh any burdcn associated with overcoming these logistical challenges. 
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MORRIS D. DAVIS 
Colonel, USAF 
Chief Pmsecutor 

CC: 

Col Dwight Sullivan, USMCR 
LTC Bryan Broyles, USA 
CPT Wade N. Faulkncr, USA 
LT William Kuebler, USN 

Encl: 
1. Appointing Order 05-0006 (United States v. al Sharbi) 
2. Appointing Order 05-0007 (United Stom v. Barhounri) 
3. Appointing Order 05-0008 (United States v. a1 Qahtani) 
4. Charge Shed United States v. al SharbP' 
5. Chars Sheet Unitad States v. al Qahtani 
6. Charee Sheet United States v. Barhomi 

1 
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Militmy Cammisaion Cise No. 051ooo5 

1 
) MlPbryCommiuhMembcrr 
1 
1 . - Appomhng Ordar No. 054006 
1 

GHASSAN ABDULLAH AI, -1 ) 
a#a AbdullahaJ Mudim 1 DEC I 2 a0 
rlWa A h  Muslim 1 

ThefalloaringoScas~lppoinbadbwverrmanbasradalaanrtbm~~lbar. 
rcspactivtly, of a Militmy Comfiisriorr for the prpme of &ykg ray and all d m q p  
ref& fk bial in the abov~stylcd cmae The Militmy cammuon 

. . will met at lPCfi 
t i m ~ a m d p l a c a s a r ~ b y t h e ~ p p o i n t l n g A u d r o r i t y m b r e ~ g 0 8 [ i a r .  Each 
manbar or akme munbsr mi zmm mtil mmcd by propat authority. 

In the evmt that w or p ~ a m  of tbe mmbm, mt inchding the Pmsidimg Officer, 
i s t ~ ~ ~ v s d b y t h s ~ ~ t i n g ~ u t h w i t y , ~ o r ~ b f t h t ~ m a m b a a a n l ~  
autornrtidly be appo&d, in &, to r c p h  ths manoval membe~(a), unhl either all 
rar#wsdmunb#shavebesorepfrcsdorrw,~tiacnhmrcmain. Sbddthe 
~ O f I i ~ ~ l r ~ a c & l l ~ f o r ~ b p l i r u t r q y ~ , ~ r n a n b a a r i U b e  
~ v s d u a m e m b a - , c x c u s o d ~ k d ~ u ~ r n s d ~ r c p l r c s d b y  
theamtaltauatemamba. A n y d t a n a b ~ q p h t a i u n & r t h b ~ ~  
ccplacarrmt provisions bsrrjrn -bad shall become a msmbrr of the oommiaaion and 
i h P l l b s s u b j s o t t o r a n o M t a a d ~ c r e p ~ r , t f o r i g i n a l l y a p p o i m d u a  
mcdm. In madance with P m  4(AX1)8(2) of Militny Caromission Orbx No. 
1, r h o u l d n o a l ~ ~ b r v d l r b l t b r c p ~ . a y ~ b s r ~ r c m ~ ~ < n m y  
m a a b c r ~ ~ t o  nchrllaqcfbrcrwre,adpmvidedthtatl#rtthrae 
mcmbar,inamro t b e P m i ~ ~ , r a n r i n , € h e ~ ~ p l o c a s d  
W i t h o u t ~ t o f d d i t i o n a t m a n b a a .  

RE 37 (a1 Qahtani) 
Page 14 of 30 



Military Commission Case No. MMK16 

UNITED STATES 

v. 

) MUitvyCOmmimbMbcrr  
1 
) Appointing Ordn No. 05-0007 

SUFnAN BARHOUMI 
1 

W a  Abu Obaida 
) 
1 OK 1 6  am5 

dkla Ubaydab Al Jlrm'iri 
&a Shafiq 

The fbllowing officas nn rppointsd ta save as manbus 4 dtmate membes, 
mqmtively, of a Militmy C a m m i  6tw the puqmw of tryiDg any a d  all c k p  
rtsaradfbrtridinthe-are. TbcMilitary~seianwillmeretatsuJl 
times and placa as dirsdsd by the Appointiug Aubmty or the Radding Ofti=. Each 
mamba or altcmak mamba will s a v e  until m v s d  by propa dmity ,  

In the event t h s e o l w o r m c l r s o f t b e ~  not i a c l ~ n g t b ~ ~ c e r ,  
is mnovcd by the Appointing Auhity, one or mom of the dtunate r n h  will 
a u ~ y b c a p p o i n t a d , i a o r d a , o o r s p l a o e t h e i e m ~ ~ ~ ~ ) , ~ e i t h a d  
rcmwal mcmbar have ban xqbd a m dtwn8te manbaa nmrin. Should the 
M d i ~ ~ c a g r m t a c h l l ~ ~ c u r # ~ r ~ l y ~ , t h a t m a n k w i l l b e  
r a n o v a d r s a m & , e x a u s d t i o m f t r t b a p ~ d ~ d y ~ M b y  
the next altmwc manbet. Any albenHte manbu qpohted u w k  the automatic 
raphcnaent prwisions hemin dcacribal ah.U becam a mcmba of the and 
shall be mbjjdct fo d and automntic rqplacansat u if origiwlly appainkd ma a 
manbcr. In aocordrrna with P- 4(Axl)&2) of Military Copnrpnirrion Orda No. 
1,shouldna~emcmbakavril~to~mymcmbcrInmo~~ormy 
mem k r a n o v s d p u a u n t t o a c b s l l c P g o ~ a ~ , a n d p ~ ~ r t ~ t h a w  
manbm, in addition to the P d d h q  Offiaa, rsrrmiP, the c~cnmimian may pmod 
without appohtmalt ofdditionrl m r m k  
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Military t2cmmMion Crse No. 05-0007 

UNrrED STATES 

JABRAN SAlD BIN AL QAHTANI 
M a  Salam a1 Farsi 
akla Hateb 
dk/a Jabrau al Qahtan 
dkla Saad W ~ z e r  Hat& Jabm 
alkla Jabran S a d  Wlzar Sdlymrrn 
a/k/a Jabran Wavr 

) M i l t E n y C o a n i r d o o M ~  

) Appointing Order No. 05-0008 

T h e f o l l o w i n g o f 6 c a r u e ~ c d t o r a n u m e o l k n r r d 8 l ~ m e m b a r ,  
respdvcly, of a Military Commuuoa . - k t h e ~ o f b y i n g a n y a n d a l l o ~ r e d a r s d f w  
dalhtheabove&yledare. ~MilitPyCormDliubnwiUmbatatsuichtimaadp&oclas 
dinctsdbytbe Appointing AotbaityortheRuidingOffh. ~nmnbaorrltandemanba 
a i l l ~ u n t i l ~ w d b y p r o p c r ~ .  

hthecvcat tbt~eormomofthememben,not ~ t h e ~ O f f i c e ,  u 
remmrodbythcAppo~Aut&ri~,~oforofthe~mmrkawill.utcrmpicllly 
be appointed, in orda, to rqlsce the =ved W r ) ,  d l  citha 1 removed mamkrr have 
bearrcplaccdarnoahmttmanbenramria ~tbePreridiagOmca~~cl~ak~efor 
~.Ipinrt .nymamkr, tbumaabnwil lberm#rvsduamsmba,cxcuwd~~ 
~ d r u t ~ y r q r l r c s d b y c h e r w 3 d ~ m r m k r .  Anydtcmbmwba 
I p p o i n t s d M d a t h e ~ I c ~ p n 0 v i r ' ~ b a d n ~ k d ~ b a c a m a r m c m b a  
dthe  commbsiond chnll bcwbjcd t o r a n o v r l d ~ r r r p l r o s n a d r r i f o r i ~ l y  
rppoinod .a 8 manba. h acadmmc with PlYrglrrrph 4(A)(l)&@) of Mitary cammimiion 
OrdcrNo. l , r b a r t d m ~ c ~ b c a v r i L b i e m ~ ~ r q y ~ I r a n , w o r m y  
m a n b a r e r m o v c d ~ t o r c f i r l l c a g o ~ c a t w , u d p w i d e d t h t a t l e r s t ~ ~ m  
additiontothePraidingOfhca,fimin,the~mryprocssdaFithauttppoinbmentof 
addithdnranha 
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UNITED STATES OF AMERICA 1 
1 

Y. 1 
1 

GHASSAN ABDULLAH AL SHARBI ) CrUnCJE: 
alWa Abdullah a1 Muslim ) CONSPIRACY 
alWa Abu Muslim 1 

1. lwisdidion for this Military Cmuni8sion is busd on the W s  chamination of 
July 6,2004 that Ghassla AWPllah al Sbrrrbi (aWd AbduUah a1 Muslim &a/ Abu 
Muslim hereinafter "al S W T ?  is subm to his Military Ordu of November 13,200 1. 

2. The charged amdud alleged agaimt a1 Sharbi is friable by a military ammission. 

3. A1 Qaida CWe Base"), was fmnded by Usma bin Laden and othas in or abwt 1989 
far the purpose ofoppming cutain gavanmmts d officials with fame and violmcc. 

4. Usama bin Lsden is ~~ ps the d r  @rim or I&) of al Qaida. 

5. A p~rpose or goal of a1 Qa& as stated by U s ~ u r  bin taden and ather a1 Qaida 
leaks, is to support violent attacks against pxuputy md nationals (both militmy and 
civilian) of the United SWw and orba amdries for the purpars of, inter alirr, timing 
the United States b withdraw i# fote~e b m  the M i a n  P d m u l a  and in retaliion 
for U.S. support of brael. 

6. A1 QIlida opcaations and activities am dirscbd by a shm (consultation) council 
amposed of cmmitteea, indudin%: political committee; military commiW, sawity 
committtc; finaswe abmftim msdia amu&eq od ~ l i g i d e g r l  ammi#en 

7. Bdwseo 1989 md 2001, a1 Qaida established training camps, guest horn ,  and 
businesil apcraclons in A f m ,  PtListau, and other anm* for thc papose of 
training and supporting violent attacks against propaty md nationals (both military 
and civitia) of the Unifsd States and otha cmmhicr. 

8. In 1 992 and 1993, a1 Qaida supporrcd vieleslt -tion of US. pqndy aud n a t i o d s  
by, among otha thins% hmpdngpmmntl, weapons, explosives, and atmumition 
to Yunen, Saudi Ard,ia. Sanalii laad otha d t 5 .  

9. lo A m  1996. Usana bin Laden inmad a public "DcchUort uj'JWod Agokyt the 
heriamu," in which he called ibr the murder of U.S. military ~~ Jcrvins on 
tho Arabian parinsula 

RE 37 (a! Qahtani) 
Page 17 of 30 



f 0. ln February 1998, IJsamr bin Laden, A p m  a1 Znn&, a d  athas, mwks tbt banner 
of " I ~ t i o d  1 W c  Front fix Fibtiqg Jews md ccum&s,- ismed r f a w  
(pupmad religiorrs ruling) raquiting all Muslims rble to & do to kill Amaricatls - 
whctherci~orditary-*nywhaa~can~fowddcO"pl~thei 
money." 

I 1. Oa or about May 29,1998, Usamr bin L.d4n issuod a $ e m c a t  entit1d '"rhe Nuclear 
Bomb of Islam," & the barnes of the "Intamtbd Islamic Fmnt far Fiwng Jews 
and Crudem," in which he stated that 'St is the duty of the Muslims to prepare as 
much h e  as podsib1e ta t cmrk  the encmia of God." 

12. Since 1989 rnernben and rusocim of d Qdda, known a d  unknswn, have d a d  out 
nummus tcrrorist at&ks, includiag, but ao9 limited to: the attacks the 
American Embassies in Kenya d Tarzsnia in A u p t  1998; the at- *st the 
USS COLEin- 2000; andtheattacks cmtheUnital StotcsonScpCcmbcr 11, 
2001. 

1 3. Sufyian B h u m i ,  Jabm Seid bin a) QaWani, d Gbraslll d Shsrbi in the United 
States, A@raistan, Pakbtan, und othGr countria, from on or about January 1996 to on 
or about MaFch 2002, willfitlly and knowin@y joinad an -st of parolle who 
ohersdrcannoncriminal~dconsptradmda~withUsrmrbinLadm 
(aWa Abu AbchdU), Mal Add, Dr. Aymm a1 ZllwPh'm (&a '%ha DmW"), 
Muhammsd Atef (rlWe Abu Ha& a1 Mad), Zayn a1 Abidin Muhmmad myn 
(a/k/d Abu Zubayda, hereinafter "Abu Zubayda"), B i n m  Mubwunad, Noor J Deaq 
Alrramsal S ~ d d h e r m e r n b a s d ~ o f t h e a l Q a i & ~ P o n ,  
known and unknown, to mmmit the fbllowing ofFeam biablc by military commission: 
attacking dvilk, W i  civi1irn objats; murda by an mpivilcged belligcmt; 
destnrction of g q a t y  by an uJlgrivilegbd bdkgcmd; id tarorism. 

14. In furthemwe of this cntcqxisc and umspimcy, sll Sharbi, Biubmi, a1 QahUni, Abu 
Zubayda, Binyrm Muherrrmad, Noor el DeaZ A;kMu a1 Sudani, and other muubeo or 
associates of a1 Q a h  amunittad the following ovat scts: 

a In 1998 Badmumi, an At* cifizes attadd tbe c1echnics a d  
explosives course at Camp fa A@mistan, en al Q a i d a ~ a t a d  
training camp, where he roocivd training in cammtiq and dimatling 
el-ym1kd txplosive~ 

b. After amplahg his training, BartroPmri became m txpbsiws trrin# fix 
al Qaida, tfainiog manbcrs of J Qajda on clad.rwricrlly-conbrollad 
ewploslws at rrmote locrtions. 
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c. In or about August 2000, al Sharbi a Srudi citizen and Ectri#l 
c n g i n w i ~ g ~ o f ~ ~ c U a i v a t i t y , i o  Prtscott,AfizMu, 
dcpgtcd tht United Stabs in samb of t u d ~  (raining in Afghani-. 

d. In July 2001, MubanrmeA Atcf(dWal Abu Hafk al  M m i ,  the head of J 
Qaida's militmy d t l c c  ud al Qaida's mllw cautrnarsder, wrote a 
1- to Abu MuhMm#l, ?he emir of a1 Q a W s  a1 Forouq Camp, asking 
him to select two " b ~ w  fnmr the aunp to ncdve elactroaically- 
aontmlled cnpktsivc~ training in Pahdan, fbr the purpose of establishing a 
new aud indcpendcnt d m  of& militaty cammittcs. 

e. In July 2001, a1 M i  atteadsd tk al Qaida-m d Fuwq training amp, 
where he was lint i n t f o d d  to Usnm bin Lsdcn. At d F m q ,  al 
Sharbi's training included, iruer olio, physical Wnhg m i l i  tactics, 
~ t ~ i n s m c t i t i o l l , d ~ o a a N i C r y o f i n d i v l d u a l a n d ~ l ~ ~ ~  
w=wJ=. 

f. Drrring July md August 2001, a1 Shsarbi stood watch with badd weapons 
rtdFaouqrd~~enU~lmabmtcldenvisitbdthccamp. 

g. From July 2001 80 wclnber 13,2001, al Sharbi provided Emglish 
translation for amtk amp attdee'r military at a l  Farouq, to 
indude translating the attmd#'s ptr~onrl b q d  Oath of dlcgirna") to 
Uorrrm bin tdiea. 

h. On or about seg& 1 3, MOI , aaticipntiq r military raponac to al 
Qaida's attacks on the Unitad Stata of Sq&anbcr 1 1,2001, a1 S M i  and 
the rumbhg trrdnees w m  derad to cvcu;uatt d Parwg. A1 h t b i  and 
othas fld tbecmnpmdwaetold to fmwamiogdbtsinthc air if they 
saw Amebm nrissilcs qqmadb~ . 

i. Shortly .Acr h e  Sqhnbu 1 I 200 1 aebch on the United State, al 
Qahtsni, a Saudi citizen .ad ELecCrical argbeuing graduate of King Saud 
University in Saudi Arab& la Svdi Arabia with the intent to fight 
against thcNorthcsn AIHancs md Amaicrm Porccr, whom he apmi 
would aooo be figating in A f w s t a n .  

j. In October 2001, d Wtmi a newly estabIighpd t d s t  haining 
camrpnoxthofKabul,whathtrWrivedphysi~d d O n t a g , r a d  
training in thc PK W n e  gun and AK-47 asssalt rifle. 

k. Between late Decarrba 2001 d tlrc cad of Fcbnmy 2002, A h  
Zubayb, ahigb-mking af Qjda remiter d apcmti0n.l planner, 
assisted in moving rl Shsrbi, al Qahtani lIIkd Binyam Muhanrmd fiom 
B W ,  Af&anistm to a gwa house la Pddabad, Paki~tm whae they 
would obtain hthcr bairn 
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1. BydyMuch2002,AbvZuba~Bahoumi,~Sharbi,alQaheani,wd 
Binyam Muhammad had dl arrived at tlse guest house in Faisdabad, 
Pakistan. Barhomi was to tmin a1 Shsrbi, a!-Qahtani and Binyam 
MPhananad in building d I ,  hrmd-bdd mn&d&oWkm deviwa ibr 
~ o c P i v e s t h t w o u l d 1 M a b \ m s t d i m ~ a ~ U m C e d S b t e s  
b ~ .  

m. In March 2002, after Barhod, d Sharbi add a1 Q a h i  had all arrived at 
the guest hmc, Abu Zpbayda provided rrp~roxi~~ittely S 1,000 U.S. 
Dollars kr the pumhrrss of oamponaats lu be used lbr training al Sbrrbi 
m d a l Q a h k n j i n m r J r i n g ~ n d s v i o c r r r .  

n. S h d y  a m  r d v i n g  tho money for the caqmmts, Barhoumi, Noor rl 
Dccn and othu individuals a y h g  at tbc bum wart into hwntown 
Paisalrbrd w i a a  five page list of dcctricsl aquipmd and &vices for 
purchw whicb included, alk clccbid d%m, plastic resistors, 
li@ bubs 6x circuit board lights, plastic tnd ceramic diodes, urnit  
tcstiog boards, an chmctcr,  watchq soldaiag win, solduing guns, wirc 
d m i l , 8 i X C C l l p h O l l ~ 1 0 f i ~ a d m o d t l , ~ c 3 . ~ u d a n  
e1euronic-s manual. 

o. After ptdmiag  tbe mcessq ampman& a1 Qahtaui and a1 Sharbi 
received tmining fiam Barhod m how to bufld h d - h e l d  ranota- 
detonation devices for e x p l o s h  while rrt tbt gucgt h. 

p. During March 2002, der his initial hhhg, al Q a b d  urns &en the 
mission of arnstrucriag as m y  circuit borrda as podblt with !he intent 
to ship thcnr to Amanistan to be Prod as timiqg devicer m bombs. 

q. Aftsr thuir mining was completed and a suScisnt n b  of circuit 
boardswanbuilt, AbuZhydaMdkctat tbta lQahtanidal  Shotbi 
w c r c t o r c t r r r n t o A f ~ i n o a d a b ~ a n d t o t r a i n o t b e r s t o  . 
w n s t r u c c ~ 1 d w i ~ t o ~ c a t b o ~ a g r r i n s t W b d  
States fm. 

r. During March 2002 at Qahtanl wrote two instructional manuals on 
t8~mbling c i rcd  boads that auld k lrad rs timing dcvioas for bombs 
md o h  im~'sedczpl0siw devices, 

15. On Mmch 28,2002, B a r b o d d  Sharbi a1 Qahmi, Abu Zubayd. and othcra 
w m  cqmrcd in a ssfk house in Paisalabd after authoritim raided the how 
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UNITED STATES OF AMERICA ) 
1 

v. 1 
1 

JABRAN SAID BIN AL QAHTANI ) CHARGE 
dlda Salam a1 Farsi ) CoNSPiRACY 
JWa Hiateb 1 
a/waJabtan JQaMm 1 
JWa Sand Waar Hatib Jabtan 1 
rJWa Jabrsn Saad Wazat SuIaymm 1 
a/Wa Jdnml W m ~ r  1 

1 .  J ~ i c d o n  ibr this M i l b y  Ccmnbim is based on the Presibnt's dctenninrtion of 
July 6,2004 that Jabnn Said Bm a1 Qabbmi (rlWd S h  d Farsi M a  W ~ J  dWa 
labran Qabm rlWd Sad W ~ z v  Hatib J a w  rlWd JlbrPn Sand Wazar Sulayman 
M a  Jabran Wazar) is subject to his Mi1 itary Orda of November 13,2001. 

2. The char@ condud ailed againd a1 Qphtaai is trieble by a military ~ i s s i o n .  

3, Al  Qaida ("the Base"), we fouadad by Uwna bin Lades md 0 t h ~ ~  in or about 1989 
f a  the purpose of opposing cssCain pymmmts d oEEcials witb fka and vidence. 

4. Usama bin Ladm is r e c o p i d  as tbt emir @riaceor lad@ of d Qaid.. 

5. A purpose or goal of a1 Qaida, as slated by Us8ma bin Ldan rrad otber a1 Qaida 
leadus, is to suppott viola aUacks against ppaty and nation& (both military& 
civilian) of the Uui@ States md aormtrics %r the pmpose of, i ~ e r  aMa, fbroing 
the United States to withhw itB fionxs tiom tbe Anbian Penbsda aml in retaliation 
for U.S. support of larad. 

6. Al Qaida operations and activities an? d h d d  by a shuw ( d t a t i o a )  auncil 
oomposed of d t t e e q  including: political -W, m i l i i  d t t e e ;  accdty 
mmmiw, finlnce committce; madia annmj#ae; and rcligbusflegal committee. 

7. Between 1989 and 2001,d Qti& estabbhul training camps, guest howsq and 
b u s b  opaatioru in AQhdsh, Pukistan, and o t k  oountrki fw the pwpose of 
tnining and supporting violent a m  prupaty and aationals (both milimy 
rmnd civilian) of the United States md otba counbia 
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8. b1992 d 1993, al Qwida suppartcd Violcat @tian of US. pmprty and n a t i d s  
by, among other things, hansportin% p ~ m t n ~ ~ l ,  weapans, explosivas, axd ammunition 
to Yemen, S a d  Arabin, Somalia, and OW oomtriar. 

9. In  August 1996, Usama bin Laden iaJued a public " D s c h r e ~  ofJIM Against zhe 
Am-," in which he called fw lht mrrrda of U .S. military pasoand saving on 
the Arabb pQinsula. 

10. In February 1998, US- bin Lad* Ayarn a1 Zwahhi, and d b ,  rrnda the banner 
of '*In-d Manic Fmnt for Fighting Jew md Crusdus," iW a f a h  
(pwportcd d i o m  ding) rquicing all Muslims able to do so to kill Amaic8ns - 
whcabcr civilim or military - an* they cm be fvlund md to "plunder tbcir 
mmy." 

1 1. OR or about M a y  29,1998, Usam bin l[lrdat bsd  a statemart atitled The Nucleor 
Bomb of Islam," mdm ?be baancr of the "Wmationai ldnmic Front for Fi- Jews 
and Chdas,," in which he strtcd that "it is the duty ofthe Muslims to prepue as 
much foroe as @bte to tmorb the enemies of Qod." 

12. Since 1989 members and assocWs of a1 Qaida, b w n  and unknown, have carrid out 
numerous tarorist atlacb, includin& but not limitad to: the 8ttwAs a @ ~ t  the 
M c a u  Embusies in Kenya and T d  m August 1998; the att& a g a h  the 
USSCOLEhOctoba2000,dthsattrcksonthcUnitadStrtesonSepbnnbm 11, 
2001. 

13. Sufyian Barbom& Jabran Said bin a1 Qabtsmi, a d  Ohasmu d Sharbi in the United 
Statca, Afghanistau, P&rrtan, and olha anmbiet, hm on or about lmurvy 19% to on 
or about March 2002, willfully and knowingly )oincd m eabapi~e of penom who 
s h a d  a common &mid puposc a d  awspircd Md agreed with Usauu bin Lden 
(&a Abu AWdtah), Saif al ~dd, Dr. Aymm d W r i  (aMa "rhc Doctar"), 
Muhammad Atcf(alWa Abu Hd al Mad), Zsyn al Abidin Muhammad fipsayn 
(#Ida/ Abu Zubrydp, hacinatta "Abu Zlrbaydr"), Biayam Mubanmrrd, Noor d Dam, 
Akrsma a1 Sudani and other manbcrs d associates ofthe al Qaida organization, 
known ad dcmwn, to commit the following ofFarsa triable by military oanmission: 
adtacking civilians; otuolring civilian obj- m u d s  by an mprivilqat belligerent; 
dedmaion of property by m mprivilegadbdligmnt; and tmoriom. 

14. In furkxancc of this e n w p k  md raospimcy, a1 Shrbi, Bahoumi al Qabmi, A h  
Zubayda, Binyam Muhanwad, Noor a1 Data, A k m ~  al Sudmi, and other manbaa or 
essociata of al Qaida committed the Wowing ovat 

a. In 1998 Bdomi,  an AlgaiaD cilizm, attardbd tbt electronics and 
errpbsive aumc at KUden CPmp h A@dst8n, au al Qaidn-rffiliatcd 



training camp, whme he mcivad training in caastructing rad dismantling 
e l ~ n i c a l l y ~ m l l d  cxploaivg. 

b. Afta completing his training, Barhorrmi bscame an explorivm miner kc 
a1 Qaida, training abtdmu of a1 Q d a  on dcctronically-contdad 
explosives at mmote locrtions. 

c. In w about Au&ud 2000, a1 Shbi, a Saudi chkm md Blbcbioal 
enghuing grodustc of h b q  Riddle Univdty, in Pressatf Arb-  
&parh?d the Unitad Statas iu serrch of tcmnist training in Mghanistau. 

d. Zn July 2001, lhbamnd Ataf (alWd Abu Hat3 a\ Masri), drc head of a1 
Qaida's militmy cmdt tes  and d Qaida's military coanmanda, mtc a 
ldtcr to Abu M-, the sntlr of d Qaida's d Fmuq Camp, mkbg 
himto eclccttwo Ubrod#s" h t k - t o  d ~ e c l d d l y -  
controlled explosiws tr&@ io P a k h n ,  f a  the purpose of establishing a 
new aod indcpewScnt a d o n  of the military wauuittee. 

c. In July 2001, st S W i  arand4d the d Qaida-NSL a1 Famuq training camp, 
w h a s b e w a s f i d i n ~ t o U u m r b i n ~  At JFmnq,d 
$Mi's training in~Iudad, inter alia; phH4 M t n g ,  militxy Wcs, 
wcllpoos instroczion, and Gring on a d a t y  of individwl uul crew-saved 
wCBpm3. 

f. During July a d  August 2001, d S M  mod wakh with loadd weapons 
at al Fanwq at tima when Usama bin rvlar vlsital the camp. 

g. Froan July 2001 to wanbcr 13,2W1, rl Shrbi provided w i s h  
tmnslatiao for another camp attmdsc's m i l b y  training at al Fuouq, to 
iajude trcurslating the rttdae'r pasonal ("onilt of allegiance") to 
UmamabinLdon. 

h On or about Septemba 13,2001, anticipating a m i l k y  rcspome to a1 
Qaida's attada on the United State of sqmnber 1 1,2001, d Shad4 snd 
the ranaining t&ms war: ordad to cvwulc d Fmuq. A1 Sharbi 4 
ochcnrflsddrccampandwenctoldbofinwsraiag~tsbthcrir i fthy 
saw American misoil- .ppordring. 

i. S h o r ~ a f f f f t k S ~ e m b a 1 i 2 0 0 1 ~ o n t h c U n i t s d ~ d  
, Qahtad, a Saudi citizen and Electrical a r g i n d g  p d w d e  of King Saud 

University in *udi Arabia, left S d i  Arabia wilb dra irdeat to fight -* the Nosthen Alliance and Amalam Forces, whom he expectad 
would soon be 6 H g  in A@ha&m. 
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j. In OctobaZW, al QaloEani a t t d a l  a newly ahbli ied tarorist traidag 
camp mrtb of Kabul, whae he WvPd physical d i t ioning ,  arad 
training in the PK Machine gm Pad AK47 d t  rifle. 

k. Bchwccn lab Deamba 2001 md the and of F c h m y  202, A h  
Zubayda, a high-tauking rl Qnida m d e r  d operational plarmer, 
;Pseist4d in d Sharbi, d Qahtaai and Emyam M u h d  from 
B i e l ,  Afghuhn to a gutst home in Faisdabad, Pakistan where they 
would obtain M h a  training. 

1. By #riy March 2002, Abu Zubnyda, BarbrrPmi, at Sharbi, al Qahtani, and 
Binyam Muhammad had all amvad at tbt gutst house in Flinrl.hnA, 
PaLiatlla. ~ ~ t o t r a i n a l S h r r b i , r l Q u h t m i e n d B i a y a m  
M d m m d  in building mall, bsod-hdd ram0tedcdo;rutian device$ fm 
explosives that would law be olstd iu A f w s b m  against United S t a b  
fclmes. 

m In March 2002, a* B a r h d ,  al Shatbi and el Qahtad had all arrived at 
the guest house, Abu Zubqdapvided appror6nutelyS1,OOO U.S. 
Dollars for the pudwc of aompotmts to be wed fbr ~ h i n g  d Shrrbi 
and a1 Q l r b e  m m k h g  ranotbd~m devices. - 

n. Shortly a h  receiving the mbaey fbr the campol#nts, Bdmud, Noor al 
Decn and other individuals ataying at tb h s e  w a t  into downtown 
Faisalebad with a five page list of daetrlcJ equipmart sad devices for 
purchure wbkh included, &, clcdrical twistom, pMc  neistors, 
light bulbs fix circait borrd lights. plastic and ~nrrnic diodes, circuit 
tasting bods,  an obmmdu, watches, sold- wire, soldaiag guns, wire 
a d  coil, six cdl phoaar of a spacifid modal, tramfamen aad an 
d&cs~tllmoal. 

0. Afta pucchrsing the aeccssary o o m p o w  d Q.bfaai and d S M i  
mived trsining from Bahlnni on how to buii haud-held raote- 
dctomtion devices for explosivles while at the guest ha- 

p. During Marcb 2002, after his initial trsining, al Qahbd was given the . 
mission of as many drcuit boards rp pssib1e with the M t  
to sbip than to Afghrmi~trn to be orsd ar timing devices m bombs. 

q. Aftas tbcir training was completed and a autficiart mnnber of circuit 
boa& wcrt Wt, Abu Zubrryda had d i m  Wal Qahtani and al Sharbi 
w a c  to rctunr to AfghanisElln m orda to use, and to train others to 
oonrtrud nmot+umtcoI dcvicw to &mate car bombs @- United 
S~~ 
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r. Drrring Mach 2002 rl pah& h t t  two instm&nal manurls on 
menbling cirarrit bods  that could be used aa timing devices fa bombs 
and othe improvised axplaeive dcvias. 

15. On March 28,2002. Barhour& al Shad% al Qlhtani, Abu Zubayda and othas 
were captured in r safe house in Faisalabad ~fter admitics raided the h e .  
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UNITED STATES OF Aha3tICA 1 

v, 
1 
1 
1 

SUFYUN BARHOUMI ) CHARGE: 
dwa Abu Obdda ) CONSPXRACY 
a/Wa Ubaydah A1 JazaJiri 1 
W a  Shafiq ) 

1 

1. Jurisdiction fa this Militmy Canmission is baaed on the Pmidart's dctaminatim of 
July 6,2004 that Wyian Barhourni (&a Abu Obaida Jkld Ubaydah A1 Jaza'iri 
&a/ Shaiiq harcmak "Barhoumti") is subject to his Milibry Chder of Novanbu I 3, 
2001, 

2. Thc charged conduct alleged against Barholrmi is triable by r military commission. 

3. A1 Qaids (Whe Base"), was f d  by Usana bin Lsdon and othas in or about 1989 
for the purpose of opposing aertain govammts ard officials with fhx and violence. 

4. Usama bin Laden is reagohd as the emir (prinea a leada) of a1 Qaida 

5. A purposc or goal of d Qaida, as stated by Usama bin Wcn and other at Qaidr 
leadno, is to support violent attacks against property ad nationals (both military and 
civilian) of thc United Statcs d other counhics %r the putgase of; infer aliu, fbming 
the United States to withdmw its fbms fiQm the Arabian Pahsula and in -ation 
for U.S. support o f ~ l .  

6. A1 Qaida opedons and acbivitios an difactcd by a sirurn ( d t a i o n )  council 
cornpod of oonrmi#ats, including: pliW umuniw military ammittac; security 
cammitt=; finawe committag mcdia d t & q  and rcligioudlegal caanmittcc. 

7. Between 1P89 and 2001, a1 Qa%a establisbad training camps, guart hwreo, wd 
businas operations in Af$mnhq Pakistan, aad o t h a d c s  fbr the purpose of 
training and supparting violent atbacks a@M properly and nationals (both militasy 
and civilian) of the Unitcd Stata and aQcr coudrics. 

8. In 1992 Imd 1993, al Q8ida suppartad Violent opposition of US. propaty d natioaals 
by, am- 0th- thiug~, tranaportiq penonn~l, weapons, expldves, and a m m u n h  
to Yernon, Saudi M i a ,  Somdiq and otha d w .  
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9. In August 1996, Usama bin Men i d  8 public u D o ~ ~  of SWAgizfnrr t k  
Amen'cw," in which he called few the m d a  of U.S. military pasonod seaving on 
the Arabian pednsulr. 

10. in February 1998, Umam bin Ldcn, Aymm d Zswrhiri, and athas, under the banner 
of "Intunationrl Is- Front fix Figtrting Jews and cndeq" issusd a f a m  
@urportcdd~owding)~~grllWims~lcto&mt6WJl~ - 
whetha civilian or military- anywhere they can be fouad and to "pluada Wr 
mancy." 

1 1. On or about May 29,1998, Usrma bin t i s a d  a statcmcnt attidad 'Tbc Nuclear 
Bomb of 1s- uadcr the h e r  of the "latamtional Islamic h n t  for Fighting Jews 
and CNsdam," in which he atatd hat "it is the duty of the Muslims to prepam as 
much force as p i b l e  to tarwiEc tbt cnanics Of Qod," 

12. Since 1 9 8 9 m e m b a r m d u b o c i a # r o f a l Q l i ~ l m o w n m d ~ h a v t ~ 0 ~ t  
nunrccous tftrorist BttsClg incl- but mt l imW to: dre attacks anJrut the 
American Embassies in Kenya and Tanzania in August 1998, the BfElClC ngdw the 
USS COLE in October 2000; and ths attacks on the United Shtm on Sq.nanba 1 1, 
2001. 

13. SuCyisnBarhoumi, Jrbrm Said bin d Qahtani, d Gbawrn al Slmbi in the United 
States, Afshanistcm, Pakistar. and othcr~dlmtries, fiam on or about Jamuary 1996 to on 
or about March 2002, willfully a d  kuowinglyjoinad an artaprise of pa#lm who 
s h a d  a oomwrn criminal purpose and oonspired d agrwd with Usam bin Laden 
(atkla Abu AbddIlh), Saif d Add, Dr. Ayman d Z1wdhiri (a#@ ''he Dodor"), 
Muhnmumd Atd(allda A h  Ha& J Masrih Zayn a1 Abidin Muhammad Hurayn 
(aWa/ Abu Zubaw hsdrufte* "Abu Zdmyb*), Binyam Mubanmud, Noor rl Dam, 
Akrama al Sudmi d o h  mcrabers md amchks ofthe al Qaidaoqpuizrtion, 
known and rmlmown, to d t  the folkwing off- M 1 e  by military camnbion: 
atracking civilinm; dtacking dvilian objedq nnvdcr by an mpivilegcd bellig-t; 
destruction of popaty by an unprivileged W l i m ;  m d  tarorism 

14. In furthcrmx of this catcrprise d omsphcy, d Sharbi, Badmumi, 4 Q*, Abu 
Zubayda, Binyam Muhanrmsd, Noor al Dscn, Alarms al Sudaui, and atha manben or 
associates of al Qaida committal the following wert acts: 

a. In 1P98 Baahod, an Algdn-citizm, attaxled drc dectnmia and 
explodveo courec at Khsldca Csmp in Agbanistm, m al Qaida-affiliated 
mining camp, w h m  he d M d  tnining in ammding and dismantling 
dcctronicaUy-amImlld aplo8ives. 
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b. A&r oomplcting his kah@,&lrhwmi becrrme an explosiMl t&cr for 
d Qaida, t n h i n g n r ~  of 4 Q;ribo on d8aronicrlly-conrrOlIsd 
cxplaaiw at mob l o u h  

c. In or about August 2000, d al. a Saudi eitiaaJ aad Eloddcal 
(n8ineaing m e  of Wry Riddle U a i h t y ,  in Pmmtt, m a r ,  
dcpwbd the United State, in search of tarorist training in Afghadstm. 

d. b July 2001, h d n b m d  Atcf (Wd Abu Hah sl Masri), the head of a! 
Q a i b ' s  military d t k e  ud d Qaida'a military ixmmadcr, wrote a 
letter to Abu M-, the onit of a1 Qaida's a1 Fmuq Camp, asking 
b i m t o s e l o c t t w 0 " b m t h e d ' ~ t h e c u n p t a ~ v c ~ i c r l l y c  
contmI1ed explaQivw W n g  in Pskistan, for the p u p =  of cstsbtishing a 
new aad illdcpcndent d o n  of themilitary committee. 

t, h J u l y 2 0 0 ~ , d ~ r t t ~ t h c a l Q d d a J r n a l F l m w q t r r J n i n g c a m p ,  
whert hc was first i n h l u c d  to Uasma bin Ladut. At a1 Farouq, el 
Shsrbi's t d h g  inch#bb in& &, physical training, rnilituy tsctics, 
w a p o m M o n ,  lusdfiriagw a w i d y  ofindividual t@ crew& 

f. During July and August 2001, at Sharbi stood watch with lorded weapons 
d a1 Farouq at times whea Usamr bin Laden visited the camp. 

g. FmmJuly2001 tosgrtcmba13,2001,dSharbiprovided~ 
transldon fix another camp attmdee's military trsirriag at al Famuq, to 
include transrting the attendas's p m ~ l  ba)rrrt ("oath of allegiance*') to 
Usama bin Lahi. 

h. O n o r a b o Y 1 S ~ L 3 , U I O I , ~ n g r m i l i ~ y r e s p o ~ l s 4 b a l  
Qlida's attacks on the United States of Septeolbsr 1 1,2001, al Sharbi and 
theramainingbineawaaordmdtotvacurrtsalFaouq. AlSharbimd 
o(hersfiod thecamp and ~ t d d t o ~ w a r n i n g s h d s i n  tk air if they 
saw Andcan missiles apprdting 

i. Shortly the Septanbar 1 1 2001 r#adrs on the United States, a1 
Qahtani, a S d  citizen and EIacbical engiaecrins gradurtt of Kuy Saud 
U n i e t y  in Saudi Arabia, lefi Saudi Atabia with the intmt to fight 
~ t b ! e N o r t b c s n A L l i . M ; t a l l d ~ F ~ , w h o m h C t r p c c t c d  
would sooa be fightin8 in AQhanba 

j. In October 2001, al qahEani attendad a newly edablishcd taxist training 
camp norda of Kabul, w h  b d v o d  phyricd codtioaing, rud 
txaining in the PIC Machine gun and AK-47 w l t  rifle. 
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k. BawanlateDscanber2001 md(hedofFebcuay2002,Abu 
Zubaydq a high-nmking al Qaida ruauitm and aperat id planna, 
assisted in moviug d Shubi, rl Qabtani d Binyam Muhmamad h n  
Bitmcl, ~f#mistan to a gwat how in F;ridabud, Pakistan whm they 
would obtain further training. 

1. ~ y e u i y M n r c h 2 ~ A b u Z u b a y d r , ~ ~ , d  Shubi,dQahhni,ud 
Binyam hhhamd hd all mTivad at the lplcst house in FaiSalabd, 
Pakidan. Badmumi was to train al S M ,  d wi and Binyarn 
Mubammad in bui1ding s t d l  handkld remotdetonation devias for 
explosivcs that would latu be wed in Afghanistan again# United SEatcs 
fi3m. 

m. InMarch2002,aftaBarhoumialSW d a l  QahCenihadallanrivadat 
the guest housq Aba Zutmyda p r o w  approximately $1,000 U.S. 
Dollars for tba purchast of oomponcnts to be usad h training d Sharbi 
and d pahtani in mukiqg temobdctodon &as. 

n. S h d  y afta receiving the mo#y h the conrpoamtj, -umi, Noor a1 
Decn and other individuals stayhg at the house went into downtown 
Faisdabad with a five page list of dachicd cquipllent aud devices ~r 
purchase which iacludd, brtcrdk dsctrical reaistots, plastic mbtors, 
light bulbs for drcuit board lighb, plastic aad a m d c  diodes, circuit 
testing bods,  m ohmeter, wrtcheq oddcri~g wire, soldaing guns, wire 
a d  coil, six cell p h c a  of a Jpacifid model, transfinmas md an 
decltmicsd.  

0. Afterpurcbaringthanso#rcay~ts ,a l~ irrasdalSharbi  
received training h n  Bsrhaumi on bw to buiid bend-hdd remote- 
detonation devices fa cxpfosiv~~ while & the guest house 

p. Dwing ME& Ul02, lftar his initial lr8iniag al QabEotli was given the 
missim of ooruoucting as mrny circuit boards as possible with the intent 
to ship them to A~~ to be wed as timing deviccs in bomb. 

q. A b  tbcir tzainiq~ was colllpletod rurd a suffidcnt ramPbsr of circuit 
~ w a e b P i l t , A b u Z u b . y c h h d d i r # 8 a d t b r t d ~ d r ) S h l r b i  
~~oreh lra to~arr la t~Inordatousc ,mdtoa tdnothas~  
constcmt ranotwmtml dcvku to detonate car bombs agahgd United 
stam fme. 

r. Dwing Mtreh 2002 a1 Q b n i  wmtc two M o o d  maawls on 
Wingdrcldtbollrdsmcarldbelrsad~ls-d*hrbomhe 
and other impmkd nplosivc dtvices. 
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1 5 . 0 ~ ~ 2 8 , 2 ~ ~ , 1 1 W , d ~ A b ~ b r y d r s a d a ~  
wae captured b a safk hOUJt in Faisalrbrd afta mhoitim raided the home. 
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UNITED STATES OF AMERICA 
v. 

JABRAN SAID BIN AL QAHTANI 
a/k/a Salam al Farsi 

a/k/a Hateb 
a/k/a Jabran a1 Qahtan 

a/k/a Saad Wazar Hatib Jabran 
a/k/a Jabran Saad Wazar Sulayman 

akla  Jabran Wazar 

P 0 2 F  

Discovery Status Order 

2 March 2006 

This Discovery Status Order has been issuedpursuant to Commission Law sua sponte by 
the Presiding Oflcer to ensure that the discovery process in this matter is being conducted in 
such a manner as to ensure a full and fair trial. Counsel who desire this order modified or 
rescinded shall follow the procedures in POM 4-3. 

1. The Prosecution is directed to provide a succinct summary of the manner in which the 
Prosecution has complied to date with the individual subparts of paragraph 14 of the 
Discovery Order of 21 December 2005 (PO-2). The Prosecution response shall include 
actions taken to comply with any Discovery deadline extended at the Prosecution request. 
The Prosecution response to this Discovery Status Order shall be filed not later than 1700 on 
10 March 2006. 

2. The Prosecution shall also describe any other actions taken by the Prosecution to resolve 
Detailed Defense Counsel requests, concerns, or objections to the manner in which the 
Prosecution has disclosed information, including those matters addressed in the summary of 
the 8-5 Conference of 13 February 2006. 

3. The Detailed Defense Counsel shall provide a reply to the Prosecution response to this 
Discovery Status Order not later than 1700 on 15 March 2006. That reply shall indicate with 
what information in the Prosecution response the Detailed Defense Counsel concurs, with 
what information he disagrees, and he shall, in a separate paragraph or paragraphs, describe 
with particularity any action or inaction that the Detailed Defense Counsel asserts is a 
deficiency in the Prosecution's compliance with discovery, why any such action or inaction 
is defective under Discovery Order (PO-2), and the impact of any alleged noncompliance on 
the Detailed Defense Counsel's preparation. 

4. The Detailed Defense Counsel is also directed to provide a succinct summary of the actions 
taken by the Detailed Defense Counsel to comply with paragraph 15 of the Discovery Order 
of 21 December 2005 (PO-2). The Detailed Defense Counsel's reply to this Discovery 
Status Order should be included in his reply to the Prosecution response to this Discovery 
Status Order and shall utilize the format of POM 4-3, enclosure (3), and it must be filed not 
later than 1700 on 15 March 2006. 

IT IS SO ORDERED 

DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 

RE 38 (a1 Qahtani) 
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UNITED STATES OF AMERICA 
v. 

JABRAN SAID BIN AL QAHTANI 
a/k/a Salam a1 Farsi 

a/k/a Hateb 
a/k/a Jabran a1 Qahtan 

aMa  Saad Wazar Hatib Jabran 
aMa  Jabran Saad Wazar Sulayman 

a/k/a Jabran Wazar 

) 
1 P 0 2 G  
1 
) Modification to PO 2, (Discovery Order) 
1 
) 
1 March 3,2006 
) 
1 
1 
) 

1. This filing modifies PO 2 (Discovery Order). 

2. If either party objects to this modification, they shall file a motion in accordance with POM 4- 
3 not later than 10 March 2006. 

3. Add the following to paragraph 10, PO 2: 

a. If a matter required to be disclosed is in electronic form, it shall be provided to the opposing 
party in the same electronic form, unless the disclosing party is unable to do so as a result of a 
circumstance beyond that party's control, such as a proprietary program being unavailable to the 
parties, security considerations, or other similar limitation. In the event electronic matter is provided in 
a different form, the reason for doing so shall be specifically set forth in a transmittal document. 

b. Electronic "searchability" of documents. 

(1) It is generally not possible to create a completely accurate, text- 
searchable document using Optical Character Recognition (OCR) or other software, and no party is 
required to vouch that a text search of any electronic document disclosed by that party will be 100% 
accurate. While providing documents and other evidence in electronic form is the preferred method of 
disclosure, and while electronic text searching is a useful technology, it is not a substitute for reading 
or viewing the matter disclosed. A party receiving information in electronic media is responsible for 
reading all such information. 

(2) Matter shall be considered to have been disclosed pursuant to this 
Discovery Order when the matter provided is viewable either as displayed on a computer monitor, 
printed, or in other hard copy form, regardless of whether an electronic text search reveals any 
particular information that is the object of a text search. 

(3) At no time may a party convert a text-searchable or OCR document before serving it 
on the opposing party in order to prevent the opposing party from using text-search software or tools. 

4. Change paragraph 12.c. to read: 

c. "Synopsis of a witness' testimony" is that which the sponsoring counsel has a good faith 
basis to believe the witness will say, if called to testify. 

RE 39 (a1 Qahtani) 
Page 1 of 2 

Discovery Order Modification to PO 2, Page 1 of 2 Pages 

199 



(1) A synopsis shall be prepared as though the subject witness is speaking (in the first person), 
and shall be sufficiently detailed as to demonstrate both the testimony's relevance and that the witness 
has personal knowledge of the matter being offered into evidence. See Enclosure 1, POM 10-2 for 
suggestions. 

(2) If any matter that has been disclosed to an opposing party contains a complete synopsis of a 
witness' testimony, the document is identified by Bates stamp number or otherwise, and the location of 
the document is reasonably described, no additional synopsis is required to be disclosed, provided that 
the witness list refers to the matter as containing the synopsis. If a document contains a synopsis of 
only a portion of a witness' testimony, that document shall be identified as described above, but a 
synopsis must be provided to the opposing party setting forth any additional matter about which the 
witness is expected to testify. 

IT IS SO ORDERED: 

/sf 
DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding OMicer 

RE 39 (a1 Qahtani) 
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U.S. v. a1 Qahtani 
Pretrial Conference of 2 Mar 06 

This pretrial conference was held at the request of and with the consent of the parties. 

Present at this conference were the Presiding Officer PO , LTC Bro les, Detailed 
Defense Counsel (DDC), and prosecutors, LT Y 

1. Prosecution requested an extension of their Discovery compliance deadline until 1 
Apr 06. With the consent of the DDC, the extension will be granted in a separate 
filing. 

2. The PO briefly reviewed the status of actions taken following the 13 Feb 06 
Pretrial Conference to address Discovery issues. DDC indicated that he believed 
the Prosecution agreed to provide a matrix to clarify what information DDC is 
permitted to discuss with other defense counsel. DDC also reiterated that he did 
not consider delivery of a matrix to be a substitute for required disclosures. PO 
noted that, although the mechanism of a matrix document is not specifically 
referenced, the Prosecution's agreement to clarify the information is set forth in 
the summary of the 13 Feb 06 Pretrial Conference at pg. 2, ACTION 3.a. and b. 
Prosecution confirmed that they were working to clarify the information 
requested, but that a matrix might not be the optimum mechanism. Prosecution 
agreed to provide a matrix or other equally suitable document that will clarify the 
information requested by the DDC. No additional agreements were reached by 
the parties with respect to Discovery. DDC raised a matter he had intended to 
raise on 13 Feb 06: the prosecution has provided contact information for several 
prospective witnesses that includes only a reference that DDC is to contact the 
prosecution. DDC considers this inadequate. Prosecution replied that they do not 
presently have reliable or complete contact information for many, if not all, of 
those witnesses and that they will provide ampliqing contact information as soon 
as it becomes available. 

3. DDC raised the status of the prosecution response to his email request of 24 Feb 
06. In that email, DDC requested four categories of information, including any 
additional statements by declarants whose statements the prosecution has already 
disclosed; and three categories of information related to allegations of government 
misconduct lodged by two former prosecutors. Prosecution declined to provide 
the requested information. No additional agreement was reached by the parties on 
this informal request. 

4. The PO noted that the DDC failed to comply with his 28 Feb 06 deadline to meet 
Discovery requirements, contained in PO-2, paragraph 15 (RE 8), or to request 
additional time in which to respond. The PO also noted that DDC has failed to 
provide the 1 Mar 06 status update or to request leave to file it beyond the 
deadline. This update is a precondition of continuing the grant of delay requested 
by the DDC, which deferred the initial session and extended the deadline for his 
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compliance with the associated responsibilities set forth in RE 25. All counsel 
were admonished to meet all deadlines or to justify and request additional time in 
which to comply in advance of any deadline. When counsel are unsure of 
requirements, they were directed not to request clarification. DDC was directed 
to submit his status update by 1700 on 2 Mar 06 and to either comply with his 
Discovery obligations or to request relief from them by 1700 on 3 March 06. 

5 .  DDC indicated that some of the points of contact for government witnesses had 
not been able to provide access to witnesses. As an example, DDC said the POC 
for FBI witnesses had not facilitated access to a "test" request for access to a 
specific agent-witness and that more than three weeks had passed since his 
request. DDC also noted that the original POC had recently been replaced by a 
new POC. No additional agreement was reached by the parties. However, the PO 
indicated that he expected the prosecution and the government agencies in 
possession of information and witnesses to ensure that disclosures made pursuant 
to the Discovery Order, or otherwise required, were accomplished in a meaningful 
manner and that included reasonable access to required witnesses. 

6. DDC raised that he believed that the accused had been interviewed by CITF 
personnel after DDC was detailed to represent the accused on 1 Dec 05. 
Prosecution indicated that they believed that this may well have occurred, but that 
if an interview was conducted by law enforcement personnel from CITF, that it 
was done in error. Prosecution indicated that there was a mechanism, such as a 
list, by which law enforcement personnel were informed of which detainees had 
been assigned counsel and that the policy, as Prosecution understood it, was that 
law enforcement would not conduct interviews after counsel had been detailed. 
Prosecution indicated that there was an intelligence component within CITF that 
may have continuing authority to question accused detainees even after 
assignment of counsel. Prosecution indicated they would look further into this 
matter. No agreement was reached by the parties. 

DDC indicated that he continued to be constrained in undertaking 
"representational" acts on behalf of the accused. The PO noted that the record in 
this matter does not contain anything submitted by the DDC that would support 
his status being other than that of the accused's properly qualified and detailed 
counsel. The DDC has not filed an ethics opinion from any authority and has not 
filed a motion to withdraw. DDC indicated that he had spoken to his bar, but 
agrees that he has not provided an ethics opinion from his state bar or from the 
Army "SOCO" that would limit his role. DDC indicated that, based on verbal 
advice he has received, he may not undertake "representational" activities. DDC 
said he would be relieved of the representational limitations he believes exist 
upon the occurrence of one of two events: 1) the accused affirmatively requests 
DDC to represent him; or 2) DDC is ordered by the PO to represent the accused. 
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8. Finally, the PO advised all counsel that today he will issue the Discovery Status 
Order that was discussed on 13 Feb 06. All counsel concurred with the dates 
proposed for their responding to the Discovery Status Order. 

DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 
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UNITED STATES OF AMERICA 
v. 

JABRAN SAID BIN AL QAHTANI 
&a Salam a1 Farsi 

&a Hateb 
a/k/a Jabran a1 Qahtan 

&a Saad Wazar Hatib Jabran 
a/k/a Jabran Saad Wazar Sulayman 

&a Jabran Wazar 

ORDER 
Representation by 

Detailed Defense Counsel 

7 March 2006 

1. Pursuant to paragraphs 4.C.(2) and (4) of Military Commission Order No. 1, paragraphs 3.D.(2) 
and (3) of Military Commission Instruction No. 4, Detailed Defense Counsel (DDC) represent an 
accused upon being detailed. 

2. On 1 December 2005, Lieutenant Colonel Bryan T. Broyles, Judge Advocate, U.S. Army, was 
detailed as Detailed Defense Counsel (DDC) in the above captioned case (RE 6) by Colonel 
Dwight H. Sullivan, U.S. Marine Corps Reserve, Chief Defense Counsel (CDC), pursuant to his 
authority contained in Sections 4.C. and 5.D. of Military Commission Order No. 1, dated August 
3 1,2005, and Section 3 .B.(8) of Military Commission Instruction No. 4, dated September 16, 
2005. 

3. The said Lieutenant Colonel Brian T. Broyles, JA, USA, is hereby directed to immediately and 
zealously undertake and fully exectke, within the bounds of the law, all duties and responsibilities 
of Detailed Defense Counsel in the above captioned matter, until such time as he is properly 
relieved by order of the Presiding Officer or other lawful authority. 

4. If the DDC believes his representation of the accused is encumbered by ethical or other 
impediments, per Military Commission Instruction No. 4 and his detailing letter at RE 6, the DDC 
will first seek assistance from the CDC. If the impediment remains unresolved, DDC shall then 
file a motion and brief with the Presiding Officer, in accordance with POM 4-3, seeking such relief 
as the DDC believes is appropriate. See also Appointing Authority Regulation No. 3. In filing 
such a motion for relief, the DDC will provide legal authority establishing his position with respect 
to any conflict of interest or ethical, legal or other impediment. Until the DDC is relieved of his 
duty as Detailed Defense Counsel by competent authority, the DDC shall continue to represent the 
interests of the accused. 

5. In the event the said Lieutenant Colonel Brian T. Broyles, JA, USA, is relieved of duty as Detailed 
Defense Counsel in this case by lawful authority other than the Presiding Officer, he is directed to 
immediately provide written notice to the Presiding Officer and to the prosecutors assigned to this 
matter. Notice shall identify the authority and the basis of his reassignment. 

IT IS SO ORDERED 

DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 
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UNITED STATES OF AMERICA 
v. 

JABRAN SAID B M  AL QAHTANI 
a/k/a Salam a1 Farsi 

a/k/a Hateb 
a/k/a Jabran a1 Qahtan 

ak la  Saad Wazar Hatib Jabran 
W a  Jabran Saad Wazar Sulayman 

a/k/a Jabran Wazar 

PO 5 
CORRECTED COPY' 

ORDER 
Representation by 

Detailed Defense Counsel 

7 March 2006 

1. Pursuant to paragraphs 4.C.(2) and (4) of Military Commission Order No. 1, paragraphs 3.D.(2) 
and (3) of Military Commission Instruction No. 4, Detailed Defense Counsel (DDC) represent an 
accused upon being detailed. 

2. On 1 December 2005, Lieutenant Colonel Bryan T. Broyles, Judge Advocate, U.S. Army, was 
detailed as Detailed Defense Counsel @DC) in the above captioned case (RE 6) by Colonel 
Dwight H. Sullivan, U.S. Marine Corps Reserve, Chief Defense Counsel (CDC), pursuant to his 
authority contained in Sections 4.C. and 5.D. of Military Commission Order No. 1, dated August 
31,2005, and Section 3.B.(8) of Military Commission Instruction No. 4, dated September 16, 
2005. 

3. The said Lieutenant Colonel Bryan T. Broyles, JA, USA, is hereby directed to immediately and 
zealously undertake and fully execute, within the bounds of the law, all duties and responsibilities 
of Detailed Defense Counsel in the above captioned matter, until such time as he is properly 
relieved by order of the Presiding Officer or other lawfil authority. 

4. If the DDC believes his representation of the accused is encumbered by ethical or other 
impediments, per Military Commission Instruction No. 4 and his detailing letter at RE 6, the DDC 
will first seek assistance from the CDC. If the impediment remains unresolved, DDC shall then 
file a motion and brief with the Presiding Officer, in accordance with POM 4-3, seeking such relief 
as the DDC believes is appropriate. See also Appointing Authority Regulation No. 3. In filing 
such a motion for relief, the DDC will provide legal authority establishing his position with respect 
to any conflict of interest or ethical, legal or other impediment. Until the DDC is relieved of his 
duty as Detailed Defense Counsel by competent authority, the DDC shall continue to represent the 
interests of the accused. 

5. In the event the said Lieutenant Colonel Bryan T. Broyles, JA, USA, is relieved of duty as Detailed 
Defense Counsel in this case by lawfil authority other than the Presiding Officer, he is directed to 
immediately provide written notice to the Presiding Officer and to the prosecutors assigned to this 
matter. Notice shall identify the authority and the basis of his reassignment. 

IT IS SO ORDERED 

DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 

I The only correction is that the first name of the detailed defense counsel was spelled Brian in two places. 
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From : 
Sent: 
To: 
Cc: 

Subject: 

Attachments: FW: GBBQCA-ITINERARY FOR BROYLES, BRYAN; FW: GBBQCA-ITINERARY; Country 
Clearance Request for LTC Brian Boyles 

FW: FW: Country Clearance 
4-lTfNERARY FOR EBBQCA-ITINERARY Request for ... 

1. Are the "purchased tickets" in hand? Who purchased them, and 
when were they purchased? There has been some change on this since the last update. 
I have changed the travel dates from 20 Mar to 2 1 Mar, and as a result the carrier has changed. The tickets 
were purchased through Carlson-Wagonlit travel. The most recent tickets were purchased today, 8 Mar. The 
previous tickets were originally ticketed on 24 February. (See attached emails). 

2. You indicate "no action" has been taken on your country clearance request. 

a. Provide the name of the point of contact for the country clearance and their phone number and email 
address. The POC on the country clearance in the Appointing Authority's ofice was at 

b. Have you completed all documentation and other requirements for the request and provided them to 
the appropriate persons? If so, what was provided, to whom, and when? If not, what remains to be done by you, 
when were you told to accomplish it, why haven't you accomplished the requirement, and when will you do it? 
The request for country clearance is a form I provided to above. I do not recall when it was 
provided, but it was at or before the first week of February. I do not yet have my passport, which is expected to 
be ready on 16 Mar. I also have an anti-terrorism briefing to attend on 14 Mar at 1200 at the Pentagon. 

c. When was the last time you checked whether there has been "action on the request" or it had been 
approved? Whom did you ask, when did they tell you, and did they assure you that you had completed all the 
requirements on your end and provided them to the correct people? What explanations were given why the 
request has not been approved? I have had corres ondence with TSGT in Saudi Arabia, email attached, 
and some earlier correspondence with SFC & The request takes a minimum of 30 days, and 
sometimes up to 60 days to processlapprove. It was for this reason that I gave notice to the PO that I could not 
be ready before mid-April, even though I was "shooting for" a late March travel date. It appears from my 
contact with TSGT -hat I will be able to travel the week anticipated, though I have pushed the date back 
by one day so that my travel begins on a Tuesday instead of a Monday. This is due in part to the work schedule 
in Saudi, where the weekend is ThursdayFriday. This will allow one working day overlap before travel begins 
to make last minute adjustments. 

3. Have you been informed by anyone that there is anything else other than country clearance that you need to 
provide in order to make the trip to Saudi Arabia (passports, immunizations, health certificates or the like)? If 
so, who told you, when did they tell you, what did they tell you, and what is the status of your compliance? I do 
not yet have my passport, which is expected to be ready on 16 Mar. I also have an anti-terrorism briefing to 
attend on 14 Mar at 1200 at the Pentagon. There are no other requirements I have been w e f. 
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4. What contact have you had with the accused's family since your 15 Feb status report? If you have not 
contacted them, why have you not done so? If you have contacted the accused's family, please indicate 
generally what was discussed regarding your trip and any other general information related to facilitating an 
attorney-client relationship with the accused. I have had email contact with the family regarding the attitude of 
the family generally to my visitlrepresentation of Mr. A1 Qahtani. The family is wants to meet me and assist 
me.  indicates that I will not be allowed to visit the family in their home, but we haven't discussed 
that in detail yet. I am still attempting to meet the family at their home, given the nature of the what I am 
seeking from them. 

5. Indicate whether you now anticipate any other defense counsel joining the defense team. Provide any names, 
if known. I do not now anticipate any other defense counsel joining the defense team. I will have a paralegal 
assigned in April. 

From: Godges, ~ e i &  H. CTR OMC 
[mailto:~eith.~.~od~es,- 
Sent: Saturday, March 04,2006 10: 19 
To: 

Subject: Direction to Supplement - PO 1 J -US v. A1 Qahtani: Defense Stat us # 1 March 2006 

LTC Broyles, 

1. In the future when you are asked to number paragraphs, use numbers and 
not numerically descriptive nouns. I believe you know exactly why numbering 
is helpful, and using numerically descriptive nouns is simply not as helpful 
as numbers. In addition, do not in future status reports incorporate by 
reference information, but provide them in the report itself. 

2. The Presiding Oficer is concerned that one might believe that simply 
making a request is sufficient to have made progress or complete a necessary 
step. It is not. Making a request, ensuring it is complete, checking on the 
status, and fulfilling all requirements to convert a request into a 
completed action requires constant effort. While the answers to these 
questions might be in the hands of others, the Presiding Officer looks to 
you to provide the response so that both the "action officer" and you have 
the same information. 

3. The Presiding Officer has directed that supplement your PO 1 J Update 
with the following information NLT 8 March 2006. 

4. Are the "purchased tickets" in hand? Who purchased them, and when were 
they purchased? 

5. You indicate "no action" has been taken on your country clearance 
request. 

a. Provide the name of the point of contact for the country 
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clearance and their phone number and email address. 

b. Have you completed all documentation and other requirements for the 
request and provided them to the appropriate persons? If so, what was 
provided, to whom, and when? If not, what remains to be done by you, when 
were you told to accomplish it, why haven't you accomplished the 
requirement, and when will you do it? 

c. When was the last time you checked whether there has been "action on the 
request" or it had been approved? Whom did you ask, when did they tell you, 
and did they assure you that you had completed all the requirements on your 
end and provided them to the correct people? What explanations were given 
why the request has not been approved? 

6. Have you been informed by anyone that there is anything else other than 
country clearance that you need to provide in order to make the trip to 
Saudi Arabia (passports, immunizations, health certificates or the like)? If 
so, who told you, when did they tell you, what did they tell you, and what 
is the status of your compliance? 

7. What contact have you had with the accused's family since your 15 Feb 
status report? If you have not contacted them, why have you not done so? If 
you have contacted the accused's family, please indicate generally what was 
discussed regarding your trip and any other general information related to 
facilitating an attorney-client relationship with the accused. 

8. Indicate whether you now anticipate any other defense counsel joining the 
defense team. Provide any names, if known. 

Keith Hodges 

> -----Original Message----- 
> From: Broyles, Bryan T LTC OMC 
> Sent: Thursday, March 02,2006 11:26 AM 
> To: Otoole. ~ a n i e l  E CAPT OMC 

> 
> Sir, 
> 
> Below is the status report that was scheduled for 1 March 2006. 
> 
> First, regarding travel to Saudi Arabia. As before, tickets have RE 43 (a1 Qahtani) 
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> been purchased and the request for country clearance is complete, but 
> no action has been taken on the request. Anticipated (and ticketed) 
> travel is for 20 - 28 March. 
> 
> Second, I met the accused again on 1 March. My status with the 
> accused remains unchanged. 
> 
> Third, I have made limited progress in investigating the accused's 
> case without his assistance. I have reviewed the government's limited 
> disclosure to the extent possible, and have attempted to contact some 
> witnesses listed by the government, but have not been able to contact 
> those witnesses. 
> 
> Fourth, my status regarding obtaining the cooperation of the accused 
> has not changed in a way that would change the anticipated trial 
> session dates listed in the 15 February update. 
> 
> LTC Broyles 
> 
> 
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Hodges, Keith 

From: 
Sent: - - ~ -  

To: 
Subject: 

Broyles, Bryan , *~~d ,  DoD OGC 
FW: GBBQCA-ITINERARY FOR BROYLES. BRYAN 

Attachments: GBBQCA.TXT 

GBBQCA.TXT (4 KB) 

Updated reservations with hotel information included is attached. Info also forwarded to SFC 
I 
-----Original Message----- 
From: CWGTGovernment [mailto:CWTGovernment@Carlson.com] 

Subject: GBBQCA-ITINERARY FOR BROYLES, BRYAN 

*** This is an out-going email address only, please do not reply *** 
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GBBQCA (2) 

YOUR CARLSON WAGONLIT CONFIRMATION CODE I S  GBBQCA 

SALES PERSON: 4 2  ITINERARY DATE: 09 FEE 06 
GBBQCA PAGE: 01 

TO: PICKUP PAPER TICKET 17MAR.RETURN ANY UNUSED TICKETS 
WITH 3 COPIES OF ORDERS TO 

FOR: BOYLES/BRYAN 

YOUR AIRFARE ON OgFEB AT 1000 I S  2065.90 
**PLEASE V I S I T  OUR WEBSITE AT WWW.CWGOVERNMENT.COM 
**AND COMPLETE OUR SERVICE EXCELLENCE SURVEY. 
*****TRAVEL ORDER MUST BE RECEIVED BY CWT***** 
*******BEFORE A TICKET CAN BE ISSUED********** 
**PLEASE CHECK VIRTUALLYTHERE.COM FOR ETKT RECEIPT** 

2 1  MAR 06 - TUESDAY 
A I R  UNITED AIRLINES FLT:8826 ECONOMY MULTI MEALS 

WASHINGTON DULLES-FRANKFURT OPERATED BY LUFTHANSA 
LV WASHINGTON DULLES 605P 

2 2  MAR 06 - WEDNESDAY 
AR FRANKFURT 740A 
ARRIVE: TERMINAL 1 
BOYLES/BRYAN SEAT-54D 

A I R  LUFTHANSA FLT : 632  ECONOMY 
LV FRANKFURT l O l O A  
DEPART: TERMINAL 1 
AR RIYADH 535P 
ARRIVE: TERMINAL 1 
BOYLES/BRYAN SEAT-46G 

EQP: BOEING 7 4 7  4 0 0  
07HR 35MIN 

NO -STOP 
REF : WRVXGC 

MEALS 
EQP: AIRBUS A330-300 
05HR 25M1N 
NON-STOP 
REF: YXgDUF 

28  MAR 06 - TUESDAY 
A I R  LUFTHANSA FLT: 633 ECONOMY MEALS 

LV RIYADH lOOA EQ: AIRBUS A330-300 
DEPART: TERMINAL 1 06HR 05MIN 
AR FRANKFURT 60 5A NON-STOP 
ARRIVE: TERMINAL 1 REF: YXgDUF 
BOYLES/BRYAN SEAT-46G 

A I R  UNITED AIRLINES FLT:8832 ECONOMY MULTI MEALS 
FRANKFURT-WASHINGTON DULLES OPERATED BY LUFTHANSA 
LV FRANKFURT 1 0 2  5A EQP : AIRBUS A340-300 
DEPART: TERMINAL 1 08HR 50MIN 
AR WASHINGTON DULLES 1 2  1 5  P NON - STOP 

RE : WRVXGC 
BOYLES/BRYAN SEAT-44H 

FOR: BOYLES/BRYAN 

2 4  SEP 06 - SUNDAY 
OTHER INFORMATION 
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GBBQCA (2) 
THANK YOU FOR CALLING CARLSON WAGONLIT TRAVEL 

CARRY YOUR TRAVEL ORDERS TO ENSURE GOVT RATES. . . .  TRAVEL ORDERS MUST BE PROVIDED TO CARLSON WAGONLIT ... BEFORE A IRL INE TICKETS CAN BE ISSUED. 
RESERVED SEATS SUBJECT TO CANCEL 30MIN PRIOR TO FLIGHT 
FOR BAGGAGE RESTRICTIONS CHECK SPECIFIC AIRLINES 
YOUR PERSONAL I D  CODE I S  SVZ~O/NCR 
THANK YOU FOR BOOKING WITH CARLSON WAGONLIT TRAVEL 
FOR ENROUTE OR EMERGENCY ASSISTANCE DURING NORMAL 
BUSINESS HOURS 800A-430P PLEASE CALL 800 -756 -6111  
FAX ORDERS TO LOCAL OFFICE AT 703-486-9244 
AFTER NORMAL BUSINESS HOURS FOR EMERGENCY ASSISTANCE 
PLEASE CALL TOLL FREE 800-383-6732 
FOR REPORTING OR EVALUATING SERVICE EXCELLENCE ISSUES 
CALL 1-877-463-6298 YOUR QC I D  CODE I S  4131.A ...... . . . . . . . . ..... ..... 
CAR DECLINED/A//ogFEB 
FARE-A42 QMZ 

C a r l s o n  wagonlit T r a v e l  - ~ o c a l  P resence ,  G l o b a l  Power 
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Hodges, Keith 

From: - 
Sent: Thursday, February 09,2006 1 1 : 15 AM 
To: Brovles. Brvan. LTC. DoD OGC 
Cc: 
Subject: FW: GBBQCA-ITINERARY 

Attachments: GBBQCA.TXT 

GBBQCA.TXT (4 KB) 

LTC Broyles, 

The itinerary for your travel to Saudi Arabia is attached. If this does not meet with your satisfaction, I will 
make whatever changes you request. You will be issued a "paper" ticket which must be pick-up from Carlson 
NLT 23 Feb. If changes are necessary, I will need to make them prior to that date. 
If you desire to travel from Washington on 20 Mar so you actually arrive in Saudi Arabia on 21 Mar instead of 
22 Mar, I will make that change immediately. 

Chief Administrative Manager 
Office of Chief Defense counsel 
Office of Militarv Commissions 

This communication may be privileged as attorney work product andlor attorney-client communication or may 
be protected by another privilege recognized under the law. Do not distribute, forward, or release without the 
prior approval of the sender or DoD OGC Ofice of Military Commissions, Office of Chief Defense Counsel. In 
addition, this communication may contain individually identifiable information the disclosure of which, to any 
person or agency not entitled to receive it, is or may be prohibited by the Privacy Act, 5 U.S.C. ?552a. Improper 
disclosure of protected information could result in civil action or criminal prosecution. 

-----Original Message----- 
From: CWGTGovemment [mailto:CWTGovernment@Carlson.com] 
Sent: Thursday, February 09,2006 1 1 :04 
TO:- 
Subject: GBBQCA-ITINERARY 

*** This is an out-going email address only, please do not reply *** 
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GBBQCA 

YOUR CARLSON WAGONLIT CONFIRMATION CODE I S  GBBQCA 

SALES PERSON: 4 2  ITINERARY DATE: 2 4  FEB 06 
GBBQCA PAGE: 0 1  

TO: PICKUP PAPER TICKET 17MAR.RETURN ANY UNUSED TICKETS 
PICKUP PAPER TICKET 22FEB.WITH 3 COPIES OF ORDERS TO 

0 
FOR: BROYLES/BRYAN 

YOUR AIRFARE ON 24FEB AT 0713  I S  2999.70 
**PLEASE V I S I T  OUR WEBSITE AT WWW.CWGOVERNMENT.COM 
**AND COMPLETE OUR SERVICE EXCELLENCE SURVEY. 
*****TRAVEL ORDER MUST BE RECEIVED BY CWT***** 
*******BEFORE A TICKET CAN BE ISSUED********** 
**PLEASE CHECK VIRTUALLYTHERE.COM FOR ETKT RECEIPT** 

2 0  MAR 06 - MONDAY 
A I R  UNITED AIRLINES FLT : 9 3 6  ECONOMY MULTI MEALS 

LV WASHINGTON DULLES 602 P EQP: BOEING 767 300  
08HR 08MIN 

2 1  MAR 0 6  - TUESDAY 
AR ZURICH 810A NON-STOP 

RE: WRVXGC 
BROYLES/BRYAN SEAT- 16C 

A I R  SWISS FLT : 2 2 8 ECONOMY MULTI MEALS 
LV ZURICH 1240P EQP: AIRBUS A330-200 

OSHR 20MIN 
AR RIYADH 8 0 0 ~  NON - STOP 
ARRIVE: TERMINAL 1 REF: T3DC5Y 

OTHER SEAT 
A ISLE  SEAT BEST AVAILABLE AT TIME OF BOOKING, PLEASE RE- 
CHECK AT GATE FOR BETTER SELECTION. 

HOTEL RIYADH OUT-28MAR 
HOLIDAY I N N  7 NIGHTS 
HOLIDAY I N N  RIYADH MINHAL 1 ROOM STADARD ROOM 
OLD AIRPORT ROAD 17058  
1 1 4 8 4  RIYADH SAUDI ARABIA RATE-395.00SAR PER NIGHT 
FONE 0096614782500 CANCEL BY 06P DAYOF ARRIVAL 
FAX 0096614772819 
GUARANTEED LATE ARRIVAL 
CONFIRMATION 6 3 0 5 0 8 8 1  

OTHER RIYADH 
CNXL B/4 1800 LOCAL HTL TIME  MAR 

FOR: BROYLES/BRYAN 

2 8  MAR 06 - TUESDAY 
A I R  LUFTHANSA FLT: 633 ECONOMY 

LV RIYADH lOOA 
DEPART: TERMINAL 1 
AR FRANKFURT 60 5A 
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GBBQCA 
ARRIVE: TERMINAL 1 REF: ZXUW3C 

A I R  UNITED AIRLINES FLT:8832 ECONOMY MULTI MEALS 
FRANKFURT-WASHINGTON DULLES OPERATED BY LUFTHANSA 
LV FRANKFURT 1 0 2  5A EQ : AIRBUS A340-300 
DEPART: TERMINAL 1 0 8 ~ ~  SOMIN 
AR WASHINGTON DULLES 1215P NON-STOP 

REF : WRVXGC 
BROYLES/BRYAN SEAT-44H 

2 4  SEP 06 - SUNDAY 
OTHER INFORMATION 

THANK YOU FOR CALLING CARLSON WAGONLIT TRAVEL 

CARRY YOUR TRAVEL ORDERS TO ENSURE GOVT RATES. ... TRAVEL ORDERS MUST BE PROVIDED TO CARLSON WAGONLIT ... BEFORE A IRL INE TICKETS CAN BE ISSUED. 
RESERVED SEATS SUBJECT TO CANCEL 3OMIN PRIOR TO FLIGHT 
FOR BAGGAGE RESTRICTIONS CHECK SPECIFIC AIRLINES 
YOUR PERSONAL I D  CODE I S  SVZ30/NCR 
THANK YOU FOR BOOKING WITH CARLSON WAGONLIT TRAVEL 
FOR ENROUTE OR EMERGENCY ASSISTANCE DURING NORMAL 
BUSINESS HOURS 800A-430P PLEASE CALL 800 -756 -6111  
FAX ORDERS TO LOCAL OFFICE AT 703-486-9244 
AFTER NORMAL BUSINESS HOURS FOR EMERGENCY ASSISTANCE 
PLEASE CALL TOLL FREE 800-383-6732 
FOR REPORTING OR EVALUATING SERVICE EXCELLENCE ISSUES 
CALL 1-877-463-6298 YOUR QC I D  CODE I S  4131.A ....., . . . . . . . . I . . . .  m . . . .  

CAR DECLINED/A//O~FEB 
FARE-A42 QMZ 

C a r l s o n  wagonli t T r a v e l  - L o c a l  P resence ,  G l o b a l  Power 
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Hodges, Keith 

From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: High 

Sir, 

I received a country clearance on you for 21-28 Mar 06. Do you have a DOD in country POC? It's was also 
mentioned that you have reservations at the Holiday Inn in town. Do to security reasons you would need to stay 
on Eskan Village. Please respond as soon as possible so I may assist you if necessary. 

Thank you. 

IISIGNEDN 
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UNITED STATES OF AMERICA 

v. 

PROSECUTION 
Response to Presiding Officer's 

Discovery Status Order of 2 March 2006 

JABRAN SAID BIN AL QAHTANI 10 MARCH 2006 

1. This report is being filed by the prosecutibn pursuant to the Presiding Officer's 
Discovery Status Order of 2 March 2006. In his Discovery Status Order the Presiding 
Officer directed the prosecution to provide a succinct summary of the manner in which 
the prosecution has complied to date with the individual subparts of paragraph 14 of the 
Discovery Order of 21 December 2005 (PO-2). The Discovery Status Order further 
required that the prosecution include all actions taken to comply with any discovery 
deadline extended at the prosecution's request. 

2. To date the prosecution has requested two extensions on the Discovery Order, both of 
which were approved by the Presiding Oficer. The prosecution's first request was made 
on 26 January 2006 and its second request was made on 28 February 2006. The current 
deadline for discovery has been extended to 1 April. 

3. Prior to delving into how it has complied with subparts of Paragraph 14, the 
prosecution deems it necessary to articulate its positions regarding discovery and to 
explain the process that is required of the prosecution by the originators of the evidence. 
These explanations are for the purpose of giving all parties involved a better 
understanding of how the process, as it currently exists, works. 

4. Nearly all of the evidence to be used in every military commission case is not 
generated by the Office of the Chief Prosecutor and remains the property of the 
originating agency. Another way of saying this is that the evidence is "ORCON" or 
"Originator Controlled." For all of the evidence that is considered "ORCON," the Office 
of Military Commissions must request approval to use the evidence in court, turn it over 
to cleared defense counsel, and must abide by any caveat the agency puts on its use and 
disclosure. Although the prosecution has access to this evidence prior to making a 
charging determination, requests for approval to use the materials in a commission case is 
a separate process that has traditionally been made after a case has been referred to 
military commission, so that the responding agencies may properly prioritize many 
pending requests it has from many different agencies. 

5. Prior to December 2005, when the above-referenced discovery order and four other 
discovery orders were given on referred commission cases, the guidance that the Office 
of Military Commissions was working under regarding discovery timelines was found in 
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Military Commission Instruction No. 8, dtd 16 September 2005.' MCI No. 8 requires 
that copies of all evidence intended for use at trial be delivered to the defense at least one 
week prior to the convening of a military commission. MCI No. 8 also requires that the 
prosecution provide access to evidence known to the prosecution that tends to exculpate 
the accused as soon as  practicable, and in no instance later than one week prior to the 
scheduled convening of a military commission. See MCI No. 8. While there is little 
doubt that the Presiding Officer has the authority to require disclosure sooner than seven 
days prior to the convening of a military commission (see MCI No. 8 Para 6), the process 
undertaken by the other agencies has not, to this point, become efficient enough to 
respond to prosecution requests in a matter of 30-45 days. 

I 

6. Prior to November 2005 there were a total of four cases referred to trial by Military 
Commission, all of which, after November of 2004, were under a judicial stay; either by a 
federal court or voluntarily by the Appointing Authority. The releasing of discovery in 
those four cases was an ongoing process that began 18 December 2003. The various 
agencies had put in place certain processes to respond to the various OMC requests on 
those first four referred cases, and the amount of time these agencies had to respond 
allowed for those processes to be adequate. 

7. Between 23 November 2005 and 16 December 2005 the number of referred cases 
before military commissions more than doubled, to a total of nine. The tenth commission 
case, United States v Zahir, was referred on 18 January 2006. With the recent six 
referrals, first-of-their-kind Discovery Orders were issued requiring discovery disclosure 
anywhere fiom seventeen days after the order to thirty nine days after the order. 

8. Because of where the accused was captured in the instant case, many agencies are 
involved in the discovery process, including the Department of Defense Criminal 
Investigation Taskforce ("CITF"), the Federal Bureau of Investigation ("FBI"), the 
United States Central Command ("CENTCOM"), the United States Southern Command 
("SOUTHCOM"), United States Army Intelligence Command ("INSCOM"), Defense 
Intelligence Agency ("DIA"), Department of Justice "DOJ" and other governmental 
agencies ("OGA"). This requires at least eight different OMC requests to eight different 
agencies, which then must staff those requests accordingly. 

9. While the processes these agencies had put in place worked for the first four cases, 
the reality is that the number of referred cases (and their attendant requests) more than 
doubled in less than a month. This was coupled with the fact that deadlines established 
by the Presiding Officers required completion of discovery in a little over a month. This 
increased demand and new deadlines have caused certain agencies to develop, for lack of 
a better word, a bottle-neck in their systems. The same agencies, and the same people 
within those agencies, must be coordinated with in almost every military commission 
case. While the Office of the Chief Prosecutor, along with these various agencies, will 
have to adjust our processes to the time demands for any fbture discovery requests, this 
explanation was given so one can understand why it has taken some time for these 

' The first version of MCI No. 8 was dated 30 April 2003, and is the same regarding disclosure and 
discovery. 
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agencies to be able to adjust to the new realities of the demands now required of them, 
and, in turn, why OMC-P has needed to request extensions for discovery deadlines. As 
the process moves forward all parties involved should become more efficient in the 
handling of requested documents. 

10. The prosecution in the case of the United States v a1 Qahtani has made requests to all 
of the above-named agencies. These agency discovery requests were consolidated with 
the cases of United States v a1 Sharbi and United States v Barhoumi, notwithstanding the 
fact that these cases were referred separately and are currently scheduled to be tried 
separately. The consolidation of requests was done because these individuals are named 
co-conspirators, and the nature of the charges specifically, and conspiracy law generally, 
makes evidence against any one of the accused relevant to all the accused; and therefore 
discoverable. To date, all three counsel have received identical evidence in the 
prosecution's discovery disclosure and it is the prosecution's intent to keep the discovery 
identical throughout the process on all three cases. 

1 1. The following agency discovery requests have been made in the case of United States 
v a1 Qahtani: 

a. On 18 November the prosecution requested FBI fingerprint certain items of 
evidence. The results of the fingerprinting analysis are still pending. 

b. On 2 December 2005 a request was made to the FBI for approval to use and turn 
over to the defense over one hundred and thirty FD-302s. This request also asks 
the FBI to search its central database to ensure that OMC has all of the law 
enforcement statements regarding the accused. This search did turn up additional 
documents other than those specifically requested. This request is substantially 
completed by FBI, but now requires hrther redaction of certain U.S. persons and 
U.S. companies mentioned in various FD-302s pursuant to FBI policy. Once 
these last redactions are made, the FBI will give final approval to release the 
statements to the defense. 

c. On 20 January 2006, after a lengthy review of all documents in the OMCICITF 
database, the prosecution identified nine additional documents in its database, and 
made an additional request to the FBI. These documents will be released with the 
other documents to be released by the FBI. 

d. On 24 January 2006 a request went to the U.S. Army Intelligence and Security 
Command (INSCOM), requesting declassification of specified documents, 
permission to turn over the specified documents to properly cleared defense 
counsel, and permission to use the documents at a military commission. On 30 
January 2006 MSCOM approved for release five documents, however, the 
documents remained almost entirely classified. After obtaining approval to 
release these documents the prosecution attempted to release the classified 
documents to LTC Broyles, but was told he did not have the ability to store them, 
but that OMC-D was in the process of obtaining safes to secure classified 
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documents. To date, while these documents are available for the defense to 
review in OMC-P spaces, they have not been released to the defense. As soon as 
we are notified by LTC Broyles that his office has the capability to secure 
classified information these documents will be turned over. Of course, LTC 
Broyles can contact the prosecution if he wants to review and inspect these 
documents in our spaces in the mean time. 

e. On 20 January 2006 a request went to the United States Southern Command 
(SOUTHCOM) requesting declassification of specified documents, permission to 
turn over the specified documents to properly cleared defense counsel, and 
permission to use the documents at military commission. This was the most 
lengthy of the requests to any of the DoD components and the response is still 
pending. This request includes over one hundred and fifty documents. 

f. On 20 January 2006 a request went to the United States Central Command 
(CENTCOM) requesting declassification of specified documents, permission to 
turn over the specified documents to properly cleared defense, and permission to 
use the documents at military commission. On 7 February U.S. Army INSCOM 
determined that they could handle this request in lieu of CENTCOM and 
approved the release of classified documents on 2 1 February 2006. 

g. There are two different Grand Jury transcripts that we believe may require further 
DOJ approval to disclose to the defense. This request to DOJ request has been 
made, and although we believe the prosecution has approval to have this 
testimony pursuant to Federal Rule of Criminal Procedure 6(E), out of abundance 
of caution, we are assuring we also have approval to turn it over to the defense 
and use it in the commission proceedings prior to releasing it in discovery. This 
request for clarification is still pending. 

h. There were over one hundred and sixty physical items of evidence that were 
seized from the house upon the accused's capture. They are all currently 
classified, however we have requested, and hope to receive approval to declassify 
all of the physical evidence, in the near future. Certain items in this group of 
evidence are currently at the FBI Lab in Quantico being analyzed for fingerprints. 
We have photographs and translations of all of the pieces of evidence, and plan on 
turning the photographs and translations over to the defense as soon as the items 
are declassified and/or the prosecution has approval to turn the items over to the 
defense. 

i. The Combatant Status Review Tribunals for a1 Qahtani, a1 Sharbi and Barhoumi 
were recently obtained by OMC-P and, by the time of this response, should have 
been released to defense counsel. 

12. Having given an explanation of the discovery process and the prosecution requests to 
date in the case of the United States v. a1 Qahtani, the prosecution responds to the 
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specific subparts of Paragraph 4 below. The prosecution response will be in italicized in 
bold below each subpart: 

The Subparts of paragraph 14 are as follows: 

a. Evidence and copies of all information the prosecution intends to offer at trial. 
I .  The prosecution has released over fipeen hundred pages of evidence 

that it may use at trial. There is additional evidence, both documentary 
andphysical, that is stillpending approval (as detailed above) and has 
not yet been released. 

b. The names and contact information of all witnesses the prosecution intends to call 
at trial along with a synopsis of the witness' testimony. 

I .  The prosecution has turned over its witness list in the case, which 
includes 46 witnesses. The prosecution believes it has satisfied its 
requirement to provide an adequate summary of expected witness 
testimony. Every FBI witness has apoint of contact in the FBI who 
must be coordinated with for pre-trial access to the witness. It is 
important to note that this is more access than FBI typically gives 
defendants in federal courts to Its witnesses before trial. Approximately 
seven of the witnesses have contact information that reads; "attempts to 
contact these individuals should be made through the prosecution. tt 
This response is due to the fact that the prosecution either does not have 
current contact information or would need to take additional steps in 
order to facilitate the defense to speak with the witness. The prosecution 
will continue to provide contact information as it becomes available. 

c. As to any expert witness or any expert opinion the prosecution intends to call or 
offer at trial, a curriculum vitae of the witness, copies of reports or examinations 
prepared or relied upon by the expert relevant to the subject matter to which the 
witness will testify or offer an opinion, and a synopsis of the opinion that the 
witness is expected to give. 

1. The prosecution does not currently intend on calling any expert 
witnesses in this case at this time, but reserves the right to do so in the 
future. Any required disclosures would be made by the prosecution at 
that time. 

d. Exculpatory evidence known to the prosecution. 
I .  The prosecution has searched for, and continues to search for, any 

evidence which may tend to exculpate the accused Some of the requests 
that remain pending include evidence that may be exculpatory to the 
accused Such evidence will be turned over when the prosecution is 
permitted to do so. 

e. Statements of the accused in the possession or control of the Office of the Chief 
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Prosecutor, or known by the Office of the Chief Prosecutor to exist, that: 

1. The prosecution intends to offer at trial whether signed, recorded, written, 
sworn, unsworn, or oral, and without regard to whom the statement was made. 

a The prosecution has or wiff, pending approval, release all such 
documents. 

2. Are relevant to any offense charged, and were sworn to, written or signed 
by the accused, whether or not to be offered at trial. 

a The prosecution has no knowledge of any such statements by the 
accused 

3. Are relevant to any offense charged, and were made by the accused to a 
person the accused knew to be a law enforcement officer of the United States, 
whether or not to be offered at trial. 

a The prosecution interprets this requirement to release all of the 
statements given by the accused to either an agent of CITF or FBI. All 
of the known CITF statements of the accused have been disclosed to the 
defense. All of the known FBI statements of the accused are pending 
release approval, and will be released to the defense in due course. 

4. Prior statements of witnesses the prosecution intends to call at trial, in the 
possession or control of the Office of the Chief Prosecutor, or known by the Office of 
the Chief Prosecutor to exist, and relevant to the issues about which the witness is to 
testify that were: 

(1 .) Sworn to, written or signed by, the witness. 
(2.) Adopted by the witness, provided that the statement the 
witness adopted was reduced to writing and shown to the witness 
who then expressly adopted it. 
(3) Made by the witness, and no matter the form of the statement, 
contradicts the expected testimony of that witness. 

The prosecution is currently awaiting final DoJ approval 
on sworn grand jury testimony of one of its witnesses. 
The prosecution is also attempting to ascertain if the same 
individual has testified since the prosecution's initial 
determination on required didosure. Also, one of the 
other named witnesses just t e s t f ~ d  for the government in 
the case of the United States v Moussaoui and hls 
testimony will be turned over once made available. 

13. The discovery status order also requires the prosecution to detail any actions taken 
to comply with any discovery deadline extended. All of the prosecution's requests 
to the various agencies were made prior to the fust deadline on the original 
discovery order. Any subsequent action taken by the prosecution since the time 
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of the requests has been to get periodic updates on the status of the requests, 
which are now in the hands of the other agencies. 

14. Finally, the Discovery Order requests that the prosecution describe any other 
actions the prosecution has taken to resolve detailed defense counsel requests, 
concerns, or objections to the manner in which the prosecution has disclosed 
information, including matters addressed in the summary of 8-5 conference of 13 
February 2006. The following was agreed to by the prosecution on 13 February: 

a. Clarify the administrative process necessary for defense counsel to obtain 
access to protected information, specifically including the requirements 
for signing of a non-disclosure agreement. Advise the detailed defense 
counsel and the APO. 

i The prosecution believes that the non-disclosure agreement is 
signed by anyone who gets a clearance from the United States to 
have access to classified information. The prosecution does 
believe that this position was raised in one of the &Ss, but has 
done nothing further to notii the defense counsel or the APO on 
this issue. 

b. Compare protective orders in other cases and clarify the position of the 
prosecution as to whether those orders adequately protect information 
disclosed to detailed defense counsel in this case in the event he discusses 
that information with other defense counsel to whom the common 
information has been disclosed under another case protective otder. 
Advise the detailed defense counsel and the APO. 

The prosecution's position is that any defense counsel who has 
the information already from discovery released in their own 
cases would fall under their own protective orders. But those 
who do not have the information are not subject to the protective 
orders in this case and do not have an oriial  need to know. 
This has been the prosecution's position from the beginning on 
this issue, and this position remains consistent throughout all of 
the prosecution 's positions on released discovery and the 
prosecution's proposed protective orders. 

c. Propose to detailed defense counsel wording for a modified Protective 
Order 

The prosecution's position on the amendedprotective orders was 
set forth in an email to LTC Broyles on 10 February 2006. This 
included allowing for the accused to view unredacted copies. 
The prosecution 's position has not changed from ikr proposed 
protective orders on that date. 
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d. Regarding the witness matrix that the prosecution agreed to turn over to 
the defense, the prosecution attempted to deliver to LTC Broyles on 13 
February a list of all the agents, both FBI and CITF, which can be found on 
the CITF Form 40s released to him in discovery. This list was refused by 
LTC Broyles because LTC Broyles took the position that he wanted 
unredacted copies of the documents instead. The prosecution does not intend 
to re-serve the defense this matrix unless requested to do so by the defense. 
There will be an additional matrix regarding the FD-302s once FBI approves 
the use of the requested 302s. There has been no change to date on the FBI's 
desire to have their agents redacted on the CITF Form 40s or the FD-302s. 
The prosecution has released to LTC Broyles CITF Forms 40s with CITF 
agent's names unredacted, but the FBI Agents names remain redacted. If the 
prosecution represented that the defense could view completely unredacted 
versions of the CITF Form 40s, including the names of the FBI Agents, it did 
so in error. While the matrix would have made it possible for the defense to 
know exactly what agents, both CITF and FBI, are present on what 
documents, the defense's refusal to accept that document has prohibited the 
defense from knowing the FBI agents names, and to what interview those 
names correspond. 

e. The prosecution has also agreed to release a database report listing the 
document name and the corresponding bates stamp numbers of the evidence 
that was released to the defense in discovery. This should enable the defense 
to ascertain, with other defense counsel, whether they have the same piece of 
discovery to be able to discuss the material. This report should be released 
on 10 March 2006. 

f. The prosecution did provide a technical consultant to work with the 
detailed defense counsel on IS February to discover whether the .pdf file 
previously provided was damaged and therefore not searchable. It was 
damaged, and the file has been re-served in a searchable format. 

g. Regarding contact information for witnesses, the prosecution is unaware 
of any pending requests by the defense for contact information the 
prosecution currently has. The prosecution is aware of a request for some 
witnesses' contact information that it does not currently have contact 
information for. As the prosecution is able to get additional contact 
information for certain witnesses it will be provided in due course. 
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PO 1 J - US v. A1 Qahtani - Defense Status # 15 March 2006 Page 1 of 2 

Hodges, Keith 

Sent: Wednesday, March 15,2006 3:35 PM 

To: Brovles. Bryan. LTC, DoD OGC: daniel.o'tooleOnaw.mil 

Cc: 

Subject: RE: PO 1 J - US v. Al Qahtani - Defense Status # 15 March 2006 

Thank you. 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presidina Officers 

subject; PO 1 3 - US v. Al Qahtani - Defense Status # 15 March 2006 

1. Travel to Saudi Arabia is now scheduled for 23 - 30 March 2006. 1 will land in Saudi Arabia on Friday, 24 
March at 0740. 1 anticipate an initial meeting with the accused's brother on 25 March, and will schedule meetings 
with the rest of the family at their convenience. 

2. Security concerns dictate that I am not allowed to meet in the residence of the accused's family. I am 
attempting to obtain an exception to this, given the nature of my visit and its primary purpose. 

3. 1 was originally booked to stay at an off-installation hotel, but security concerns require I stay at the embassy 
housing area. 

4. My passport is complete, and the visa office indicates the visa will be approved by Thursday, 16 March. 
Country clearance was received on 10 March, but is now being amended to reflect three changes: Travel dates, 
accomodations and a request for assistance in the form of a driverlescort. These changes are 
clericalladministrative, and should not require separate approval. The changes were made at the direction of the 
Saudi Embassy's security detachment. 

5. In light of the recently issued trial calender, my schedule is as follows: 

a. Return from Saudi Arabia on 30 March, a Thursday. I arrive at 1215 in the afternoon. 
b. Travel to Guantanamo Bay, Cuba on or about 17 April, to meet with Mr. Al Qahtani, and begin working 

with him on his defense. 

c. Appear before the commission for its initial hearing the following week. 
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PO 1 J - US v. A1 Qahtani - Defense Status # 15 March 2006 Page 2 of 2 

6. There is no other attorney on this case, nor is it expected that one will join the defense team. The defense 
team paralegal is scheduled to arrive on 1 April, and will travel to Cuba with me for both the preparation week and 
the trial week. 

Bryan Broyles 
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US v. A1 Qahtani, PO 2 - F Page 1 of 1 

Hodges, Keith 

From: Hodges, ~eith- 

Sent: Friday, March 17, 2006 7:54 AM 

1. Thank you for your response. 

2. So there is no misunderstanding, the purpose of the Discovery Status Order was to keep the Presiding 
Officer advised of the progress of the preparation of the parties. It was neither intended, nor is it, a 
vehicle for counsel to request relief of the Presiding 0fficer.A~ has been noted many times, to include 
PO 4, the only way to request relief from the Presiding Officer is to file a motion in accordance with 
POM 4-3 (or a special request for relief under the limited circumstances when that is permissible under 
POM 4-3.) The Discovery Status Order responses are not requests for relief, and therefore not before the 
Presiding Officer as a matter to resolve. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

*CAI Qahtani Witness List.pdf>> 

Bryan Broyles 
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Page 1 of 12 



15 MARCH 2006 

UNITED STATES OF AMERICA 

v. 

1. This reply is being filed by the defense within the time frames and guidance 
established by the Presiding Officer's Discovery Status Order of 2 March 2006. 

Detailed Defense Counsel's 
Reply to Prosecution Response to 

Presiding Officer's Discovery Status 
Order of 2 March 2006 

2. Regarding paragraph 2 of the Prosecution Response, DDC concurs, with a caveat. 
The discovery deadline for production to DDC was 3 1 January 2006, except for 
information the prosecution is seeking to have declassified. No other extensions have 
been requested or granted. Regarding paragraphs 3 through 11, DDC has insufficient 
knowledge to either agree or disagree with the characterization of the prosecution. 

3. The following lettered paragraphs will coincide with the subparagraphs utilized in 
paragraph 12 of the prosecution status update. 

12. a. DDC concurs. 

12. b. DDC does not concur. The prosecution fails to note that it did not timely 
serve the witness list. Additionally, the prosecution incorrectly states both what was 
ordered and what it provided, to wit: "The prosecution believes it has satisfid its 
requirement to provide an adequate summary of expected witness testimony. " The 
order required the prosecution to provide not a summary, but rather a synopsis, "that 
which the requesting counsel has a good faith basis to believe the witness will say, if 
called to testify. A synopsis shall be prepared as though the witness were speaking 
(first person), and shall be sufficiently detailed as to demonstrates both the 
testimony's relevance and that the witness has personal knowledge of the matter 
offered. See Enclosure 1, POM 10-2, for some suggestions." (Emphasis added) POM 
10-2 fbrther clarifies that a "summary" is not sufficient, stating, "Note: Unnecessary 
litigation often occurs because the synopsis is insufficiently detailed or is cryptic. A well- 
written synopsis is prepared as though the witness were speaking (first person), and 
demonstrates both the testimony's relevance and that the witness has personal knowledge 
of the matter offered." Enclosure 1, POM 10-2 states, 

3. A proper synopsis serves many purposes: 
a. It makes clear what the witness will say - not just the subject or topic of the 
witness's testimony. 
b. It describes how the witness is necessary and how the offered testimony is 
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relevant. The parties may agree concerning what a witness will say, but that 
doesn't mean that the witness is necessary or the testimony relevant. (Relevant 
being shorthand here for the reasonable person standard in the President's order.) 
c. It permits a realistic opportunity to obtain a satisfactory alternative to the 
testimony. If the parties agree what a witness will say and that it is relevant, they 
may agree to a stipulation or other ways for the party to present the testimony. 
This could be a safeguard for a defense-requested witness who later becomes 
unavailable. 
d. It ensures that the Presiding Officer has sufficient facts to make a decision. The 
PO knows nothing about the case. (Emphasis added) 

The prosecution has provided, at best, a reference to what the subject matter of the 
testimony will be, but in most cases, not even that. The use of the phrase, "Witness will 
testify consistent with the statements this agent was present for that have been, or will be, 
provided to the defense," occurs for seventeen out of forty-six witnesses. In no case has 
the use of the first person been employed, nor has anything beyond the subject of the 
testimony been provided, nor does the witness list refer to another matter containing the 
synopsis. The government has not requested relief from the order directing a synopsis by 
3 1 January, and in the 8-5 session conducted on 13 February, LTC Couch of the Chief 
Prosecutor's Office indicated that the failure to comply was not only intentional, but.that 
the prosecution did not intend to comply in the future. To paraphrase LTC Couch: "The 
synopsis we provided the defense tells them that the witness will testify consistent with 
their statements, and we aren't going to tell them exactly what the witness is going to say. 
We're not going to give the defense our case on a silver platter, what we gave them is 
good enough and that's all they're going to get." This assertion by the prosecution is 
more accurate than an assertion that they have satisfied the Discovery Order's 
requirements, which is facially absurd. Even after the modification to the Discovery 
Order, the prosecution has failed to comply: 

If any matter that has been disclosed to an opposing party contains a complete 
synopsis of a witness' testimony, the document is identified by Bates stamp 
number or otherwise, and the location of the document is reasonably 
described, no additional synopsis is required to be disclosed, provided that the 
witness list refers to the matter as containing the synopsis. PO G, para. 4.c.2, 

Regarding contact information, the prosecution has failed to comply with the order. In 
one instance, the name of the witness is not provided (witness #46)(presumably due to 
classification issues), and on witnesses ## 1,3,5,8, 10, 12, 15, 16, 17, 18, 19,22,23,24, 
25, 26,27,28,29,30,31,32,33,34,35,37,38,41,42,43,44,45, and 46, no contact 
information for the witness is provided. In most instances, a contact number is given for 
a different individual who will presumably arrange actual contact. This was neither 
contemplated by the Discovery Order, nor did the prosecution seek relief from its 
requirements. With respect to some witnesses, the prosecution has no contact 
information (those for whom they seek to require the DDC to coordinate with the 
prosecution for contact), compounding the failure to provide an adequate synopsis by 
making it impossible for the DDC to contact the witness. The prosecution has stated that 
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for some of the witnesses for whom no contact information is given it is due to the fact 
that they have no contact information. This is not a legal basis for failure to comply with 
the Discovery Order, and the prosecution should be forbidden from either calling the 
witnesses or introducing their statements. In other instances, the prosecution has 
interposed itself between the DDC and CITF agents, for example witnesses 33,37, and 
44, with neither reason given nor permission sought from the PO. 

12. c. DDC can neither concur nor non-concur. 

12. d. DDC non-concurs. The prosecution has chosen to define "exculpatory" in a 
fashion unknown in the law and interprets the use of "exculpatory" to exclude 
impeachment evidence, striking in view of the broader standard for admissibility, i.e. 
"probative to a reasonable person" under the PMO and the MCO. The prosecution has 
exculpatory evidence it is declining to provide that has been expressly provided in other 
cases, e.g., statements of Binyarn Mohammed regarding the use of torture to obtain 
evidence from him relating to the Accused, in addition to impeachment evidence in the 
form of prior inconsistent statements. 

12. e. 1. DDC can neither concur nor non-concur. 

12. e. 2. DDC can neither concur nor non-concur. 

12. e. 3. DDC non-concurs. The prosecution is deliberately excluding from the 
definition of law enforcement agents operatives of both the CIA and DIA. Those 
agencies also participated in interrogations and serve a law enforcement function and 
statements they gathered must be disclosed. 

12. e. 4. DDC can neither concur nor non-concur. 

3. Regarding paragraph 13, DDC notes that the Discovery Order was issued on 21 
December 2005, yet the prosecution waited until 24 January 2006 (one week before the 
discovery deadline) to request from INSCOM declassification of documents in the 
prosecution's possession for months. The prosecution waited until 20 January to seek 
declassification from SOUTHCOM and CENTCOM. It is important to note that each of 
these three organizations is a military organization. It is these documents the prosecution 
sought additional time to disclose. 

4. Regarding paragraph 14, the DDC states as follows: 

14. a. DDC concurs. 

14. b. DDC concurs, and notes this leaves unresolved the request of DDC to view 
documents served in other cases and share served documents in its case with other 
DDC. 
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14. c. DDC concurs that the prosecution has offered no additional action since 10 
February 2006. DDC notes that the prosecution proposal in no way addresses the 
concerns raised by DDC, and DDC reiterates its request the Protective Orders be 
amended as previously suggested by the DDC. 

14. d. DDC does not concur. The prosecution states, 

[Tlhe prosecution attempted to deliver to LTC Broyles on 13 February a list of all 
the agents, both FBI and CITF, which can be found on the CITF Form 40s 
released to him in discovery. This list was refused by LTC Broyles because LTC 
Broyles took the position that he wanted unredacted copies of the documents 
instead. Prosecution Status, para. 14.d. (Emphasis added) 

This is inaccurate. The prosecution attempt to re-define its obligation is unacceptable to 
the DDC, and non-compliant disclosure will not be accepted as a substitute for the 
prosecution's obligation. The DDC has the right to, "Evidence and copies of all 
information the prosecution intends to offer at trial." The prosecution initially offered to 
at least allow the DDC to review the unredacted statements which would at a minimum 
allow for direct comparison with any matrix the prosecution thinks might be helpful in 
addition to rather than as a substitute for required disclosure, but it has never allowed 
such a review and has now withdrawn the offer. The prosecution has not sought relief 
from its obligation to provide copies, nor has it provided copies. Further, the prosecution 
alleges not that it has a legal basis for non-compliance, but rather that it has failed to 
obtain permission from subordinate agencies in the four years it has been preparing these 
cases. 

14. e. DDC concurs, but no such database has yet been served on DDC. 

14. f. The information technology manager for the Appointing Authority 
attempted to assist in making the disclosure searchable. The prosecution subsequently 
provided a partially searchable version of the documents. To clarify, "partially 
searchable" means that a search can be conducted, the program will report results, but 
they will not be accurate in that known instances of the searched for word will be missed. 
This renders the search function entirely unreliable. 

14. g. DDC concurs, however, DDC has objected to the process of providing a 
point of contact as opposed to contact information, and again requests direct contact 
information for the witnesses, as required by the Discovery Order. 

5. The decision of the prosecution to neither comply with the Discovery Order nor seek 
relief has prevented the DDC fiom making any headway in its own discovery actions. 
Most witnesses are not readily available due to the failure to provide meaningful contact 
,information and the failure to provide a synopsis makes independent investigation 
impossible. The refusal of the prosecution to provide copies of its evidence prevents the 
DDC from determining what other individuals outside the prosecution's own witness list 
it may wish to contact or call. The decision of the prosecution to serve extraneous, 
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irrelevant matters on the DDC combined with the failure to organize the disclosure in any 
way (chronological, alphabetical, by witness, by interrogator) exacerbates the problem 
caused by serving unsearchable electronic documents on the DDC. 

6. Paragraph 15 of the Discovery Order, issued on 21 December 2005 requires the DDC 
to serve its disclosure on the prosecution not later than 28 February, 28 days after the 
completion of the prosecution disclosure. In the interim, the prosecution has requested 
and received two extensions of its discovery deadline, and disclosure is now required by 
1 April 2006. 

a. Since being served the government's initial, partial disclosure, DDC has 
reviewed the documents served, and attempted to obtain complete, unredacted copies of 
the disclosure. The prosecution has declined to provide the required disclosure for which 
there is no extension and has declined to provide access to the documents. DDC has 
attempted to obtain complete contact information for the government's witnesses to no 
avail. DDC has arranged for travel to Saudi Arabia to speak to the accused's family, 
primarily to perfect the attorney-client relationship with the accused. Additionally, 
however, the trip will be used to conduct witness interviews and determine what 
members of the accused's family will be asked to testify. DDC has attempted to contact 
FBI agents listed as witnesses by the prosecution, but to date has had limited success. 
Coordination with John Dever, the point-of-contact for the FBI witnesses, was productive 
in that a new policy has been issued internally within the FBI that is expected to expedite 
access to FBI documents and witnesses. More explicit information will be provided to 
DDC on Friday or Monday. 

b. On 7 March 2006, DDC was directed by the Presiding Officer to begin 
representational duties on behalf of the accused. Before that date, DDC was unable to act 
on behalf of the accused because of the lack of an attorney-client relationship. Moreover, 
to date, DDC does not know what, if any, defense the accused intends to raise. Pursuant 
to MCO No. 1, paragraph 5, "the accused may have defense counsel present evidence at 
trial in the accused's defense.. . ." Until the accused provides guidance to DDC, a 
directed effort to obtain evidence and witnesses is impossible, though general preparatory 
activities have been and will continue to be undertaken. 

7. Attached hereto is the witness list served on DDC on 1 February 2006, consisting of a 
six page Adobe .pdf document. 

BRYAN T. BROYLES 
LTC, JA 
Detailed Defense Counsel 
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 Pages 233 to 238 

 
AL QAHTANI 

REVIEW EXHIBIT 46 
PAGES 233 TO 238  

 
Review Exhibit (RE) 46, pages 233 to 238 is a Prosecution Witness List, dated 
Jan. 31, 2006.  It lists the names of 45 witnesses, a “DoD Interrogator”, and a 
short synopsis of their probable testimony.  Witnesses included on the list are 
assigned to the FBI, and the military services, as well as other detainees.   
 
This record has been marked “Protected Information” and pertains to the 
identities of witnesses.  As such, Protective Order No. 1, RE 18 prohibits its 
release to the public.   
 
RE 46, pages 233 to 238 was released to the parties in the case in litigation, and 
will be included as part of the record of trial for consideration of reviewing 
authorities. 
 
I certify that this is an accurate summary of RE 46, pages 233 to 238. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 
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Hodges, Keith 

From: Hodges. Keith H CIV USSOUTHCOM JTFGTMO ~- 
Sent: Friday, April 07,2006 4:05 PM 

To: Hodges, Keith 

Subject: ACTION: Special Request for Relief IAW POM#4-3 for extension of Prosecution's discovery 
deadline ico US v al Qahtani 

Keith Hodaes 
Officers 

The Presiding Officer has directed that the parties be provided the following reply. 

1. The defense objection was not responsive to the issue of granting the additional time requested by the 
prosecution; rather, it addressed the defense's preference on the manner in which the discovery should 
be delivered. 

2. The prosecution will continue to deliver material required to be disclosed as soon as it becomes available. 

3. The defense objection is DENIED. 

4. The prosecution request to extend the deadline for discovery until 1 May 2006 is GRANTED. 

5 . The prosecution will notify the Presiding Officer and opposing counsel when discovery disclosures are 
complete. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodaes 
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From: Broyles, Bryan, LTC, DoD OGC M Sent: Mondav, April 03,2006 12:59 P 

Sir, 

I oppose the extension of the deadline in this fashion. Rather than having a month to month series of requests for 
delay, I suggest that the Prosecution serve the matters when they are available, and notify the PO of that service, 
at which point the time for the defense disclosure would begin to run. 

LTC Broyles 

-----Original Message----- 
From: Hodges, Keith - 
Sent: Thursday, March 23,2006 17:44 

ico US v al Qahtani 

Does the defense object? 

Keith Hodges 
Assistant 

From: 
Sent: Thursdav. March 23.2006 5:31 PM 

Captain O'Toole, 

In accordance with POM #4-3 the Prosecution makes a special request for relief for an additional 
extension of the Prosecution's discovery deadline ico U.S. v a1 Qahtani. In regard to discovery, 
the Prosecution has worked with due diligence since the inception of this case. However, there 
is certain evidence that falls under the discovery order that is still pending approval for release 
andlor declassification from various originating agencies. Furthermore, a recent change to FBI 
policy requires an additional internal (to FBI) process that has delayed an anticipated release of 
most of the FBI documents. The Prosecution respectfblly moves that the Presiding Officer grant 
an extension of the Prosecution's deadline for discovery to 1 May 2006 so that the Prosecution 
may obtain final release authority for the remaining evidence. 

Very Respectfully, 
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Lead prosecutor 
United States v al Qahtani 
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Hodges, Keith 

Sent: Monday, April 10, 2006 2:36 PM 

Subject: RE: Special Request for Relief IAW POM#4-3 for extension of Defense's discovery deadline ico US 
v al Qahtani 

The Presiding Officer has granted an extension to the defense discovery deadline until 1 June 2006. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presidina Officers 

Qahtani 

Sir, 

The prosecution asked for a one month extension. The prosecution would not object to a defense extension of 
one month on its current deadline. 

-----Original Message----- 
From: Hodges, Keith H CIV USSOUTHCOM JTFGTMO 
Sent: Thursdav. A~ril06.2006 1:02 PM 

RE 48 (at Qahtani) 
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US v al Qahtani 

Capt I need a date, such as: we do not oppose a delay until or - days after XYZ event. 

Keith Hodaes 

Sent: Thursdav. Aoril06.2006 12:55 PM 

Sir, 

The Prosecution does not object to a delay commensurate with the delay granted the Prosecution. A 90- 
day delay at this point in the process would seem excessive. The Prosecution will continue to be 
reasonable in terms of delays requested by the defense counsel when requested in the future. 

-----Original Message----- 
From: Hodses, Keith H CIV USSOUTHCOM JTFGTMO 

deadline ico US-v al ~ a h 6 n i  

Does the Prosecution object? 

Keith Hodges 
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-----Original Message----- 
From: Broyles, Bryan, LTC, DoD OGC - 
US v al Qahtani 

1. Detailed defense counsel requests a delay of 90 days from it's 1 May 2006 discovery obligation. 

2. The Prosecution has requested and received, over defense objection, a third delay in providing its 
discovery. Defense has yet to receive the matrix pertaining to overlapping discovery in the ten 
charged cases, nor has defense yet received a qualifying synopsis of testimony of government 
witnesses. Additionally, the government has not disclosed unredacted statements, as required. 

LTC Broyles 

discovery deadline ico US-v al Qahtani 

The Presiding Officer has directed that the parties be provided the following reply. 

1. The defense objection was not responsive to the issue of granting the additional time 
requested by the prosecution; rather, it addressed the defense's preference on the manner in 
which the discovery should be delivered. 

2. The prosecution will continue to deliver material required to be disclosed as soon as it 
becomes available. 

3. The defense objection is DENIED. 

4. The prosecution request to extend the deadline for discovery until 1 May 2006 is 
GRANTED. 

5 . The prosecution will notify the Presiding Officer and opposing counsel when discovery 
disclosures are complete. 

BY DIRECTION OF THE PRESIDING OFFICER 

RE 48 (a1 Qahtani) 
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Keith Hodges 
Assistant to the Presiding Officers 

Subject: RE: S~ecial Request for Relief IAW POM#4-3 for extension of Prosecution's 
discovery deadline ico US'V al Qahtani 

Sir. 

I oppose the extension of the deadline in this fashion. Rather than having a month to month 
series of requests for delay, I suggest that the Prosecution serve the matters when they are 
available, and notify the PO of that service, at which point the time for the defense disclosure 
would begin to run. 

LTC Broyles 

-----Original Message----- 
From: Hodges, ~ e i t h  - 
Subject: RE: Special Request for Relief IAW POM#4-3 for extension of Prosecution's 
discovery deadline ico US v al Qahtani 

Does the defense object? 

Keith Hodges 
Assistant 

discovery deadline i& US v al Qahtani 

Captain O'Toole, 

In accordance with POM #4-3 the Prosecution makes a special request for relief 
for an additional extension of the Prosecution's discovery deadline ico U.S. v a1 
Qahtani. In regard to discovery, the Prosecution has worked with due 
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diligence since the inception of this case. However, there is certain evidence 
that falls under the discovery order that is still pending approval for release 
and/or declassification from various originating agencies. Furthermore, a 
recent change to FBI policy requires an additional internal (to FBI) process that 
has delayed an anticipated release of most of the FBI documents. The 
Prosecution respectfully moves that the Presiding Officer grant an extension of 
the Prosecution's deadline for discovery to 1 May 2006 so that the Prosecution 
may obtain final release authority for the remaining evidence. 

Very Respectfully, 

Lead prosecutor 
United States v al Qahtani 
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Hodges, Keith 

Fmm: Hodges, Keith -1 
Sent: Tuesdav. A~ri l  11.2006 12:04 PM - - - - -  

To: 

Subject: Trial Order - al Qahtani - Trial Term of 24 April 2006 

This is to confirm the business the Presiding Officer expects to conduct during a session of the 
Commission during the term of 24 April: 

1. Conduct an initial session, including the below items. 

2. Counsel shall be prepared to conduct voir dire and issue challenges of the Presiding 
Officer. The Presiding Officer will schedule specific case sessions during the term that best 
meet the ends of justice taking into account the needs of the parties, the Commission, and a 
full and fair trial. 

3. Entry of pleas (if the defense requests to reserve entry of pleas and/or to reserve on 
motions, the Presiding Officer advises he will grant that request.) 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

RE 49 (a1 Qahtani) 
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Hodges, Keith 

Sent: Monday, April 10,2006 514 PM 

To: 

. . 

Subject: RE: Draft of Trial Order - al Qahtani - 24 Apr trial term 

1. Regarding challenges, I would ask that challenges be deferred until the end of the trial term, as that will allow 
counsel to review the voir dire conducted in the related cases, rather than having to either duplicate voir dire, or 
make an additional challenge raised by later voir dire. 

2. 1 believe that a separate motion pursuant to 5 below may not be sufficient for some legal issues that may 
arise. The accused may have particular knowledge that will impact the discovery motion, or may have direction to 
give that will impact the motion. Under those circumstances, DDC should be allowed to withdraw any filed motion 
with leave to refile without prejudice. If that is the meaning of "...and may condition any Discover Order 
motion as needed to accurately reflect preservation of any issue regarding representation for litigation 
separately fiom objections to the Discovery Order," then, DDC has no objection to this procedure. 

3. 1 don't anticipate a problem entering pleas, and will likely request to defer any other motions. 

4. The date for raising objections to the hearing schedule is unworkable from a practical standpoint. I will meet 
with the accused on 20 April (JTF willing), and that is the only likely source of an objection to the hearing. I don't 
anticipate any such issue arising, but if it does, it will be on 20 April, and I could notify the parties by COB that 
day, or early on 21 April. 

LTC Broyles 

Prosecution and Defense. The PO is considering whether to issue an email substantially as below. 
The intent is to ensure that: (1) The parties are prepared to conduct voir dire should the 
circumstances permit or require it, and that the defense can get a discovery motion into the motion 
practice pipeline so that such a motion can be litigated should the circumstances permit or require 
it. 

What do you think ?? 

This is to confirm the business the Presiding Officer expects the parties to conduct during a 
session of the Commission during the week of 24 April: 

1. Conduct an initial session. 

2. Conduct voir dire and hear challenges, if any. 

RE 49 (a1 Qahtani) 
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3. Litigate any motion concerning the Discovery Order. In this regard, the Presiding Officer is 
aware that the Defense (in U.S. v. al Qahtani) has attempted to file such a motion in the past in 
various forms. The Presiding Officer agrees to the following procedures given the unique 
circumstances of this case: 

a. The defense is to file any Discovery Order motion this week. The defense may preserve 
any issue regarding representation by filing a separate motion as noted in paragraph 5 below, and 
may condition any Discover Order motion as needed to accurately reflect preservation of any 
issue regarding representation for litigation separately from objections to the Discovery Order. 

b. The prosecution responds to the motion using the POM 4-3 time frames. 
c. The defense may reply using the POM 4-3 time frames. 

4. Entry of pleas (if the defense requests to reserve entry of pleas andlor to reserve on motions, the 
Presiding Officer advises he will grant that request.) 

5 .  If counsel have any reason that they will be unable to proceed with the initial session, including 
the items listed above, the reason therefore must be the subject of a motion for a continuance, or 
other relief, to be filed not later than 18 April. 

6. Parties will reply to this email soonest, but not later than COB 11 April. In responding, parties 
will indicate whether there is any issue, not included above, that they wish to address during the 
24 April session, including any issue regarding representation. 
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Hodges, Keith 

From: 
Sent: Wednesday, April 12,2006 11 :36 AM 

To: 

~ub jec t :~pda te  and ~ e p l y  

The Presiding Officer requested that the following be provided to you: 

1. Thank you, LTC Broyles, for the update. 

2. All counsel seem to want to go last, and the Presiding Officer will have to look at each situation and 
make a decision. That time has not yet arrived. You are encouraged to maximize the time before the rest 
of the Commissions personnel arrive at GTMO to spent time with Mr. a1 Qahtani. The Presiding 
Officer makes no promises to any counsel in any case the order in which he will proceed until he has 
considered the input of all the parties. 

3. An 8-5 is a good idea and the Presiding Oficer will be available after he arrives and thereafter. 
Rather than set a time now, the Presiding Officer suggests you remain flexible so that you do not 
inadvertently set an 8-5 time when you need to be with the client. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

suqect: upaate on saual Travel 

Sir, 

1. Regarding the status of my trip to Saudi, it was complete and successful, at least so far. I have not yet 
presented the results of my trip to Mr. Al Qahtani in an attempt to establish an attomeylclient relationship. I am 
currently scheduled to fly to Guantanamo on 19 April, and plan on seeing Mr. Al Qahtani on 20 April. 

2. 1 am making arrangements with the JTF folks to have a television and DVD player available, or for them to 
allow me to take my laptop to my meeting, so that Mr. Al Qahtani can view the materials I obtained in my visit with 
his family. 

RE 50 (a1 Qahtani) 
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3. 1 will stay at Guantanamo thru the end of the trial term, so per the email from Mr. Hodges regarding the 
specifics of the term, I ask only that I not be the first hearing on Tuesday, giving me time, if my relationship with 
my client changes, to fully develop his intent and ascertain his litigation goals. This will allow me to more 
intelligently inform the court on the time necessary for motions, or if there will be motions. 

4. 1 request we have an 8-5 session either late on Monday or early Tuesday so that I can clarify to both yourself 
and the prosecution, my relationship with Mr. A1 Qahtani prior to any on the record sessions. 

Bryan Broyles 
LTC. JA 
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Hodges, Keith 

From: Hodges, Keith H CIV USSOUTHCOM JTFGTMO- 

Sent: Wednesday, April 05,2006 1 1 :49 AM 

To: 

Cc: 

Subject: RE: Special Request for Relief IAW POM#4-3 for extension of Prosecution's discovery deadline ico 
US v al Qahtani 

The Presiding Officer has requested that I communicate the following to the parties. 

1. The most recent Trial Terms of the Military Commission publication indicated, "Counsel are 
responsible for being available to be present at ALL trial terms. Counsel must have absences from a 
trial term approved by the Presiding Officer." That has not changed. 

2. If you desire to request to be absent from any particular trial term (whether your case has been already 
docketed or not,) you may request it from the Presiding Officer. Until such a request is made and 
approved, you "are responsible for being available to be present at ALL trial terms." 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodaes 

al Qahtani 

Sir, 

I oppose the extension of the deadline in this fashion. Rather than having a month to month series of requests for 
delay, I suggest that the Prosecution serve the matters when they are available, and notify the PO of that service, 
at which point the time for the defense disclosure would begin to run. 

LTC Broyles 
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From: Hodges, ~eith-1 

ico US v al ~ a h b n i  

Does the defense object? 

Keith Hodges 
Assistant 

subject: special Request for Relief IAW POM#4-3 for extension of Prosecution's dixovery deadline ico US 
v ai Qahtani 

Captain O'Toole, 

In accordance with POM #4-3 the Prosecution makes a special request for relief for an additional 
extension of the Prosecution's discovery deadline ico U.S. v a1 Qahtani. In regard to discovery, 
the Prosecution has worked with due diligence since the inception of this case. However, there 
is certain evidence that falls under the discovery order that is still pending approval for release 
and/or declassification from various originating agencies. Furthermore, a recent change to FBI 
policy requires an additional internal (to FBI) process that has delayed an anticipated release of 
most of the FBI documents. The Prosecution respectfully moves that the Presiding Officer grant 
an extension of the Prosecution's deadline for discovery to 1 May 2006 so that the Prosecution 
may obtain final release authority for the remaining evidence. 

Very Respectfully, 

united States v a1 Qahtani 

RE 51 (a1 Qahtani) 
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Availability for Trial Terms 

Hodges, Keith 

Page 1 of 1 

From: Broyles, Bryan, LTC, DoD OGC- 

Sent: Monday, April 03,2006 8:23 AM 

To: 

Cc: 
--- 

Subject: Availability for Trial Terms 

Sir, 

I will not be available for the 9 - 14 July trial term. I anticipate not being available for the 15 - 19 May term, due to 
travel to Pakistan. I will advise of future non-availability as soon as the dates are known. Between now and 1 
Oct, I will be taking something on the order of 30 days leave, no single period anticipated to exceed one full work 
week. 

Bryan Broyles 

RE 51 (a1 Qahtani) 
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AL QAHTANI 

REVIEW EXHIBIT 52  
 

Review Exhibit (RE) 52 is curriculum vitae of Translators “A” and “B.”   
 
RE 52 consists of 7 pages. 
 
Translators A and B have requested, and the Presiding Officer has determined 
that RE 52 not be released on the Department of Defense Public Affairs web site.  
In this instance Translators A and B’s right to personal privacy outweighs the 
public interest in this information.  
 
RE 52 was released to the parties in the case in litigation, and will be included as 
part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 52. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 



Military Commission Case No. 05-0007 

UNITED STATES 

JABRAN SAID BIN AL QAHTANI 
&a Salam al Farsi 
atWa Hateb 
W a  Jabran al Qahtau 
W a  Saad Wazar Hati Jabran 
&a Jabran Saad Wazar Sulayman 
&a Jabm Wazar 

1 
1 Appointing Order NO. 06-0006 
1 

Appointing Order No. 05-0008 dated Decanber 1 6,2005, appointing military 
cammission members in the abovestyled case, is amended as follows: 

Lieutenant Colonel - USMC, Sacond Alternate Member, is 
excused fiam participation in the case of United State v. Jabran Said Al Qahtani, 
puftuent to Paragraph (4)0(3) of Military Canmimion Oder No. 1 dated 
August 3,1,2005, dw to his impding taminal leave and retirement 
eftbdive May 1,2006. 

Jolm D. AItenburg, Jr. 
Appointing Authority 
fbr Military Commissions 

RE 53 (el Qahtani) 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE APPOINTING AUTHORITY 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1640 

APPOINTING ORDER No. 06-00 10 March 27, 2006 

Appointing Order Numbers 05-0004, 05-0005,05-0006,OS-0007, 05-0008, and 
06-0001, appointing military commission members, are amended as follows: 

colonel U S A F ,  Member, is excused from participation in all 
military commission cases, pursuant to Paragraph (4)(A)(3) of Military Commission 
Order No. 1 dated August 3 1 ,  2005, due to his impending retirement. 

4 John D. Aftenburg, t ~ i 6  Jr. 

Appointing Authority 
for Military Commissions 

cc: 
Presiding Officer 
Chief Prosecutor for Military Commissions 
Chief Defense Counsel for Military Commissions 
Detailed Military Defense Counsel 

RE 53 (at Qahtani) 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1 600 

Dear Commander = 
I have reviewed your request to be excused as a panel member for the Military 

Commissions. While I understand your concern regarding a possible career opportunity, your 
request is denied. 

Serving as a member of the Military Commissions is an important duty. You were 
nominated by your service and selected to serve. Military Commission members are chosen 
based on their age, education, training, experience, length of senrice, and judicial temperament. 
They are absolutely critical to the process of affording all defendants a 111 and fair trial. *- John D. Altenb 41%~. , Jr. 

Appointing ~uthdftf 
for Military Commissions 
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Index of Current POMs - April 23,2006 

See also: http://www.defenselink.mil/news/Aug2004/commissions memoranda.htm1 

Number Topic Date 

Presiding Officers Memoranda 

Appointment and Role of the Assistant to the Presiding Officers 

Communications, Contact, and Problem Solving 

Motions Practice 

Spectators at Military Commissions 

Requesting Conclusive Notice to be Taken 

Access to Evidence, Discovery, and Notice Provisions 

Trial Exhibits 

Obtaining Protective Orders and Requests for Limited Disclosure 

Presiding Officer Determinations on Defense Witness Requests 

Qualifications of Translators / Interpreters and Detecting 
Possible Errors or Incorrect Translation / Interpretation 
During Commission Trials 

Filings Inventory 

Records of Trial and Session Transcripts 

Commissions Library 

There is currently no POM 15 

Rules of Commission Trial Practice Concerning Decorum of 
Commission Personnel, Parties, and Witnesses 

There is currently no POM 17 

8-5 Conferences 

* - Also a joint document issued with the Chief Clerk for Military Commissions. 

September 14, 2005 

September 14, 2005 

September 8,2005 

September 20,2005 

September 19, 2005 

September 9,2005 

September 8,2005 

September 21, 2005 

September 14, 2005 

September 30,2005 

September 7,2005 

September 29,2005 

September 26,2005 

September 8, 2005 

February 16, 2006 

March 21,2006 
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Hodges, Keith H CIV USSOUTHCOM JTFGTMO 

From: 
Sent: - --.-- 
To: 
Subject: 

~ o d ~ e i ;  ~ h t h  H CIV USSOUTHCOM JTFGTMO 
RE: Identity of Defense Translators 

In the case of US v. AI Qahtani, the Defense Translator's name i- 

-----Original Message---- 
FrOrn: Hodges, Keith H CIV USSOUTHCOM JTi%lWO 
Sent: 
To: 
Cc: 
Subjact: Identity of Defense Translators 

The POs support the desire of Defense Translators who do not wish to have their names mentioned on the record. 
However, it is still necessary that the record reflect who they were in the form of an RE which, before release, can be 
redacted.. 

Defense, please reply to this email with the name of the defense translator. That document will be marked as an RE. 

Keith Hodges 

RE 55 (a1 Qahtani) 
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U.S. v. a1 Qahtani 
Summary of 8-5 Conference prepared by CAPT O'Toole, Presiding Officer 
24 April 2006 

Counsel present: LtCol Broyles, Detailed Defense Counsel;  and CPT- 
Prosecution Counsel 

1. This session was held to discuss the order of proceedings at the initial session in this 
case, scheduled for tomorrow. 

2. The PO first inquired into some preliminary matters, including the use of counsel 
names, the need for a defense translator, and whether there was any issue with respect to 
obtaining suitable clothing for the accused. All counsel indicated that the PO may use 
their rank, title or name, as necessary. Defense indicated that there was a defense 
translator available and, although DDC had not yet seen the clothing, that the accused had 
appropriate attire for tomorrow's session. 

3. The PO indicated that following determination on the record of whether the accused 
needs a translator, the PO will cover identification of counsel, advisement of the 
accused's rights to counsel, and his election of counsel. 

4. The PO indicated that following the accused's election of counsel, the next matter at 
issue would be the status of Protective Orders. In this regard, counsel indicated that they 
have concurred in modifications submitted to the PO by Prosecution email 19 April 2006. 
However, while the DDC had no objection to the suggested modifications, and he 
believed that the suggested modifications represented an improvement to the status quo, 
he reserved objections to other aspects of the protective orders, even as modified. The 
Prosecution indicated that the only information that must be redacted from documents 
disclosed to defense were those redactions required by ProtOrds 1 and 2, that is, the 
names of participating agents and witnesses. The Prosecution further advised the PO that 
the originating agencies of the United States have given consent for the release to the 
accused of all documents thus far provided to the defense, provided that these documents 
are redacted in accordance with ProtOrds 1 and 2. This information, however, must be 
protected from dissemination beyond the accused and his defense team. Both sides 
concurred that the ProtOrds, as suggested to be modified, adequately protects the 
information contained in the documents provided to the defense. The PO indicated that, 
based on the representations of counsel, he would accept the Prosecution suggested 
modifications and publish a draft to all counsel for final concurrence. The modified 
version of ProtOrds 1,2, and 3 would be announced as those ProtOrds in effect at the 
initial session. 

5. The PO indicated that, should the defense have objections to the ProtOrds, those 
objections are to be made the subject of a motion for relief. The PO also directed the 
Prosecution to file a motion in accordance with governing POMs, in the event there is a 
change in the nature or status of any document thus far released to the defense, or in the 

RE 56 (a1 Qahtani) 
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event of an additional disclosure of documents not adequately addressed by the ProtOrds, 
as modified. 

6. The PO indicated that, following discussion of the ProtOrds on the record, he would 
ask for defense motions and entry of pleas. Neither the Prosecution nor the DDC 
indicated that they had any motions for consideration at the initial session. 

7. DDC indicated that he might raise a request for relief to view the living quarters of his 
client. The PO requested that his matter first be referred to the JTF SJA and to the 
Prosecution for informal resolution, if possible, and that if resolution was not possible, 
any relief be made the subject of a motion. 

8. DDC also indicated that he intended to request any challenge of the PO be permitted to 
be submitted in writing within a week of the close of this session rather than verbally on 
the record at tomorrow's session. The PO indicated that he would take this under 
advisement. 

9. Neither side had any additional matters for the PO prior to tomorrow's session. The 
PO requested that, if there was any change in the status of matters discussed, that counsel 
provide the courtesy to the PO, and to each other, of advising of such a change. 

RE 56 (a1 Qahtani) 
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Filings Inventory - 

US v. a1 Qahtani 

Issued in accordance with POM #12-1. 
See POM 12-1 as to counsel responsibilities. 

This Filings Inventory includes only those matters fded since4 Nov 2005. 

Prosecution (P designations) 

Filings Inventory, US v a1 Qahtani, 1 

Name 

None 
- 

RE 57 (a1 Qahtani) 
Page I of 9 

Motion 
Filed Response Reply 

Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

R=Reference 
• 

RE 
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Defense (D Designations) 
Dates in red indicate due dates 

Filings Inventory, US v a1 Qahtani, 2 

RE 57 (a1 Qahtani) 
Page 2 of 9 

RE Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

Designation 
Name 

None 

- 

Response 
Filed / 

Attachs 

Motion 
Filed / 

Attachs 

Reply 
Filed / 

Attachs 
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PO Designations 

RE 57 (a1 Qahtani) 
Page 3 of 9 

Designation 
Name 
PO) 

PO 1 - Scheduling 

Filings Inventory, US v a1 Qahtani, 3 

Status /Disposition/Notes 
ORIG = First filing in series 

Letter indicates filings submitted after initial filing in the 
series. 

Ref =Reference 
Initial directions of PO w/ three attachments, Dec 2 1 05 
A. DC request for 8-5 conference, 3 Jan 06 
B. Memo of Phone conference, 4 Jan 06 
C. Pros and DC ready on 13 Feb 
D. PO confirmation of APO comments to counsel (See PO 1 

B) 20 Jan 06 
E. Announcement of Feb trial term, 19 Jan 06 
F. PO 1 F - a1 Qahtani - Trial order for Feb Term (23 Jan 06) 
G.POs response to DDC's comments RE PO 1 F, 25 Jan 06 
H. DDC comment about Protective Orders and PO response, 

25 Jan 06. 
I. DDC status update and PO response, 26 Jan 06 
J. DDC request for delay, questions to DDC, DDC response, 

and PO decision. 
PO 1 K: Prosecution proposed trial calendar. 
PO 1 L: Defense update, 17 Feb 
NOTE: 8-5 held on 2 Mar. PO sent summary. See RE 40. 
NOTE: PO 1 J status report received. PO directed 

supplement to same by 8 March. Supplement received. See 
RE 43. 
NOTE 15 Mar status report received. See RE 45. 
PO 1 M: Trial Order for Apr 24 Term. 

RE 

ORIG - 7 
A- 10 
B-  11 
C- 13 
D- 14 
E- 16 
F-17 
G - 22 
H-23 
1-24 
J-25 
K - 33 
1-34 
M-49 
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Filings Inventory, US v a1 Qahtani, 4 

L 

RE 57 (a1 Qahtani) 
Page 4 of 9 

Designation 
Name 
(PO) 

PO 2 - Discovery 

Status /Disposition/Notes 
ORIG = First filing in series 

Letter indicates filings submitted after initial filing in the 
series. 

Ref =Reference 
Discovery Order, Dec 2 1 05 
INFO: Pros request to delay to delay some discovery until 
1 Mar granted without defense objection. 
A: Defense special request for relief and PO denial to 

handle as such a request. 
B. Defense special request for relief and PO denial to 

handle as such a request. 
C. Defense special request for relief and PO denial to 

handle as such a request. 
D. Defense special request for relief and PO denial to 

handle as such a request. 
E. Memo of PO 8-5 conference and various emails leading 

up to same. 
F. Discovery status order, 2 March 06. 
NOTE Prosecution discovery deadline approved to 1 Apr. 
Defense discovery deadline approved to 1 May. 
G. Modification to Discovery Order (3 Mar 06). 
NOTE: 8-5 held on 2 Mar. PO sent summary. See RE 40. 
NOTE: Prosecution responded to PO 2 F, Discovery Status 

Order. See RE 44. 
NOTE: Defense responded to Discovery Status Order PO 2 
F. See RE 46. 
NOTE: Prosecution request to extend discovery deadline to 
1 May granted. See RE 47. 
NOTE: Defense discovery deadline extended until 1 June. 
See RE 48. 

RE 

ORIG - 8 
A-26 
B-27 
C-28 
D - 29 
E - 35 
F-38 
G-39  
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Filings Inventory, US v al Qahtani, 5 

RE 57 (at Qahtani) 
Page 5 of 9 

RE 

ORIG- 15 

ORlG - 2 1 

ORIG-41 
Corrected copy - 

42 

- 

Designation 
Name 
(PO) 

PO 3 Voir dire 

PO 4 - Motions 
- 
PO 5 - Prose 

Status /Disposition/Notes 
ORIG = First tiling in series 

Letter indicates filings submitted after initial filing in the 
series. 

Ref =Reference 
PO'S biographical summary. 
Note: PO sent supplement to Voir Dire materials, 22 Feb 
06. This was made RE 36. 
25 Jan APO email RE Preserving Objections and POM 4-3 

and 12-1 
PO 5: POs Order RE DDC representation 
Corrected copy of PO 5 issued. 

- 
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PROTECTIVE ORDERS 

RE 57 (at Qahtani) 
Page 6 of 9 

Filing Inventory, US v a1 Qahtani, 6 

Pro Ord 
# 

Designation 
when signed 

Signed 
Pages 

See also PO 
2 D  

RE Date 

1 

2 

3 

Protective 
Order # 1 
Protective 
Order # 2 
Protective 
Order # 3 

Topic 

23 Jan06 

23 Jan 06 

23Jan06 

ID of all witnesses 

ID of investigators 

FOUO and other markings 

a 

18 

19 

20 
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Inactive Section 

Prosecution (P designations) 

Filings Inventory, US v a1 Qahtani, 7 

RE 57 (a1 Qahtani) 
Page 7 of 9 

Name 

P 1 - Motion to join cases 
(6 Feb 06) 

Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after initial filing in the 
series. 

ReeReference Notes 
Motion filed 6 Feb 06 
A. DDC comment on replying to P-1 and PO reply. (APO Note - 

the entire thread of emails was not included for reasons of 
efficiency as they are part of other filings.) 

Note: P 1 withdrawn without defense objection. See RE 37. 

Motion 
Filed 

6 Feb 06 

RE 

OR-30 
A - 32 

Response Reply 
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Inactive Section 

Defense (D Designations) 

Filings Inventory, US v al Qahtani, 8 

RE 57 (a1 Qahtani) 
Page 8 of 9 

RE 

OR - 3 1 

Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

RefiReference 
a Motion filed as amicus. PO rules that amicus 
will not be accepted - 7 Feb 06 

a 

a 

a 

Designation 
Name 

D-1: Discovery Order 
violations (amicus) 

Motion 
Filed / 

Attachs 

2 Feb 06 

Response 
Filed / 

Attachs 

Reply 
Filed 1 

Attachs 
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Inactive Section 

PO Designations 

Filings Inventory, US v a1 Qahtani, 9 

Designation 
Name 
(PO) 

RE 57 (a1 Qahtani) 
Page 9 of 9 

Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after initial filing in the 
series. 

Ref =Reference 

RE 
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UNITED STATES OF AMERICA 
v. 

JABRAN SAID BIN AL QAHTANI Protective Order # 3-A 
a/k/a Salam al Farsi Protection of "For Official Use Only" or "Law 

W a  Hateb Enforcement Sensitive" Marked Infomation and 
W a  Jabran al Qahtan Information with Classified Markings 

&a Saad Wazar Hatib Jabran 
W a  Jabran Saad Wazar Sulayman 24 April 2006 

&a Jabran Wazar 

This Protective Order supercedes Protective Order #3 in the above-styled case, and b 
been issued pursuant to Commission Law, at the request ofthe Prosecution and with the 
consent of the Defense, to ensure the protection of information, and so that the parties 
may advance the discovery process thus emuring a fill and fair trial. Counsel who desire 
this order modwed or rescinded shall follow the Procedures in POM 9-1. 

1. Generally: The following Order is issued to provide general guidance and specific 
prohibitions regarding the below described documents and information. Unless otherwise 
noted, required, or requested, it does not govern the use of such documents or 
infomation in open court. 

2. Scope: This Order pertains to information, in any form, provided or disclosed to the 
defense team in their capacity as legal representatives of the accused before a  military 
commission. Protection of information in regards to litigation separate h m  this military 
commission would be governed by whatever protective orders are issued by the judicial 
officer having cognizance over that litigation. 

3. Definition of Prosecution and Defense: For the purpose of this Order, the term 
"Defense team" includes all counsel, co-counsel, counsel, paralegals, investigators, 
translators, administrative staff, and experts and consultants assisting the Defcnst in 
Military Commission proceedings against the accused. The term "Prosecutiony' includes 
all counsel, co-counsel, paralegals, investigators, translators, administrative staff, and 
experts and consultants who participate in the prosecution, investigation, or interrogation 
of the accused. 

4. Effective Data and Classified Information: This Protective Order shall remain in 
effect until rescinded or modified by the Presiding Officer or other competent authority. 
This Order shall not be interpreted to suggest that information classified under the laws or 
regulations of the United States may be disclosed in a manner or to those persons 
inconsistent with those statutes or regulations. 

5. UNCLASSIFIED SENSITZVE MATERIALS: 

a. IT IS HEREBY ORDERED that documents marked "For Official Use Only 
(FOUO)" or "Law Enforcement Sensitive" and the information contained therein 
shall be handled strictly in accordance with and disseminated only pursuant to the 
limitations contained in the Memorandum of the Under Secretary of Defense 
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("Interim Information Security Guidance") dated April 18,2004. If either party 
disagrees with the marking of a document, that party must continue to handle that 
document as marked unless and until proper authority removes such marking. If 
either party wishes to disseminate FOUO or Law Enforcement Sensitive 
documents to the public or the media, they must make a request to the Presiding 
Officer. Nothing in this Protective Order limits a member of the Defense team 
h m  divulging, publishing, or revealing, either by work, conduct, or any other 
means, to members of other Defense teams, documents marked "For Official Use 
Only (FOUO)" or "Law Enforcement Sensitive," provided that the other defense 
team member to whom divulging, publishing, or revealing is to be made is 
already in possession of the same documents or information through discovery in 
a case pending before a Military Commission to which that other defense team 
member is detailed, and said information is subject to an identical protective order 
as has been issued in this case. 

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 
and Federal Bureau of Investigation FD-302s provided to the Defense shall, 
unless classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), 
be handled and disseminated as "For Official Use Only" and/or "Law 
Enforcement Sensitive." 

c. Nothing in this Protective Order limits the Defense team fiom divulging, 
publishing, or revealing, either by word, conduct, or any other means, to the 
accused, documents marked "For Official Use Only (FOUO)" or "Law 
Enforcement Sensitive," provided such documents have been disclosed to the 
Defense team by the Prosecution, and provided further that those documents have 
been redacted to comply with Protective Ordm 1 and 2, or later versions of such 
order or orders. 

6. CLASSIFIED MATERIALS: 

a. IT IS FURTHER ORDERED that all parties shall become M l i a r  with 
Executive Order 12958 (as amended), Military Commission Otder No. 1, and 
other directives applicable to the proper handling, storage, and protection of 
classified information. All parties shall disseminate ciassified documents (those 
marked "CONFIDENTIAL," "SECRET," or 'TOP SECRET") and the 
information contained therein only to individuals who possess the requisite 
clearance and an official need to know the information to assist in the preparation - - 
of the case. 

b. IT IS FURTHER ORDERED that all classified or sensitive discovery 
materials, and copies thereof, given to the Defense or shared with any authorized 
person by the Defense must and shall be returned to the government at the 
conclusion of this case's review and final decision by the President or, if 
designated, the Secretary of Defense, and any post-trial U.S. federal litigation that 
may occur. 
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a FINALLY, IT IS ORDERED that neither members of the Defense team nor the 
Prosecution shall divulge, publish or reveal, either by word, conduct, or any other 
means, any documents or information protected by this Order unless specifically 
authorized to do so. Prior to publication, members of the Defense team or the 
Prosecution shall submit any book, article, speech, or other publication derived 
from, or based upon information gained in the course of representation of the 
accused in military commission proceedings to the Department of Defense for 
review. This review is solely to ensure that no information is improperly disclosed 
that is classified, protected, or otherwise subject to a Protective Order. This 
restriction will remain binding after the conclusion of any proceedings that may 
occur against the accused. 

b. The provisions in paragraph 7a apply to information learned in the course of 
representing the accused before this commission, no matter how that information 
was obtained. For example, paragraph 7a: 

(I) Does not cover press conferences given immediately after a commission 
hearing answering questions regarding that hearing so long as it only addresses 
the aspects of the hearing that were open to the public. 

(2) Does not cover public discourses of infoxmation or experiences in representing 
the accused before this military commission which is already known and available 
in the public forum, such as open commission hearings, and motions filed and 
made available to the public. 

(3) Does cover information or knowledge obtained through any means, including 
experience, that is not in the public forum, and would and could only be known 
through such an intimate interaction in the commission process (for example, a 
defense counsel's experience logistically in meeting a client). 

8. REQUEST FOR EXCEPTIONS: Either party may file a motion, under seal and in 
accordance with POM 4-3 or 9-1 as appropriate, for appropriate relief to obtain an 
exception to this Order should they consider it necessary for a full and fair trial andlor, if 
necessary, any appeal. 

9. BREACH: Any breach of this Protective Order may result in disciplinary action or 
other sanctions. 

IT IS SO ORDERED - 

CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 
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DEPARTMENT O f  WIC NAW 
BENllUL COUUSEl. OF ma nrw 

1- NAW PEW- 
WISCHlr)6TON, DS. i aSO-1000  

JUL ... 7 804 

SECRET - Unclassified upon removal of attachment8 
r ;  

3 u . j  : STATEMENT FOR THE RECORD: ' OFFICE OF GENERAL COUNSEL 
JWOLvEKENT IN INTERROGATION ISSUES 

R e f :  (a) NAVIG Mamo 5021 Ser 00/017 o f  18 J w  04 

This responds to your request k t  reference (a) for a 
stataent  that chronicles any involvement by t h e  Department df 
the Navy O Z f i c c  of the General Counrel (OGC) or me personally. . 
in  the dmveloprment of the ninterroga tion rules of engagementq 
(IROE) for  operation Enduring Freedom and Operation' Iraqi . 
Fxeedoar. The following nrrrative adopts a slightly 'broader 
focus, It seeks to doscribe any such knowledge or.involv.mcnt 
as OGC or I had on any aspect o'f the interrogation tachniques 
used or contemp~ated follbwing September 11, 9001, including 
participation in Legal analysis or discussions of such issums. . 
In the end, it is largely 8n account of my personal actioas ox 
knowledge. Unless otherwise indicatedr the use below of ths 
trnn "OOC" in~ludes my personal knowledge or a c t i v i t y  as well 
as that of other OGC attorneys or personnel. 

Before discussing the rpecificr of this involvemuat, faux 
, k e y  factors or evants warrant nwation by way of background: 

. . . .  . . . . . .  . .  PArst ,  . . .  as. .a . Q S P J C ~ . ~ ~ .  .,F!?&.~.. qcC, @as. .not,, had any of ficiel 
r e s p o n s m i l i t y  for or involvro~ant in detainee ' intierro~at:rar) . ... . .  .- 
practices, proceduxk~r Oz doctrines, including IROE. Becauaa 
the Department of #e Navy (DON) does not have m d  has not had 
assigned responsibilities for detainee interrogation mattere, , 
Ot;C was nrithar consulted nos informed of such issuer. Apart 

' from the incidental events recounted here, the ona exception 
, .  to this occurred on January 17, ,2003, when the Genarrl Counsel 
of thm Rir Forcer acting pursuant to SECDEP end ]POD GC 
direction, requested that OGC participate in an i trr-Service 
Detainee Iptarcogrtion Worklng Group. When the & rking Group 
ceased its work in l a t e  Xarch 2003, OGC official lnvolvamant 
In detainee interrogatiora issues also stopped. 

Second, my duties as ~eneral Counsel of the Naity' i'dc$u&- 
serving as the Reporting Senior within the DON ~scretar~h't for 
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the Naval Criminal Investigative Service (HCIS). These duties 
eattend beyond the function o f  providing legal  counsel and 
include.genera1 oversight responsibility over NCIS operations, 
pplj,ciss, and budget. As a compoknt under the  operational 

, control of other coms~nds, #CIS has hrd same worlduide 
involvuaent on lissuds 02 detainee custody, trestxeent, and 
criorlnal interrogations and, specifically, thosa involving the 
Guantanamo detaineas. 1W a resultr I gained a measure of 
insight into  detainee treatrment and interrogation practices 
eamme~surate w i t h  NCISOr scope and degree of involvement. 

Third, fn December 2002, I rscelved a report o f  detainee 
&use occurring at Gusntan-o Naval Baser Cuba, and colqplaints 
about i ,nt~rxogation guidalines pertaining to those.dmtaiaees. 
lecaus the Guantanrrao detainee i n t e r x o g a t i ~ s ,  as noted 
above, wera not the r.rspoasi.bility o i  the F N ,  f had no 
o f f i c i a l  overaight responsib$litios in  the matter. These 
alleged abuses w a r e  not being inflicted by Navy or b r i n o  
cozps personae1 o r  pursuant t o  DON aUthorities or actions. 
O w  attdrneys were not involved. BJonathcless, I chose t o  
inquire further into the allegations. Thim narrative largi ly  
inwlvea my rarrponse t o  the allegations that intrqrogation 
abuses were occurring at Guantanamo. 

Fourth, i n  the following narrative a nunbet of meetings 
and conversations are recounted, but th i s  account i s  by 
neces.sity sonawhat i n c q l e t e .  While L have attempted to 
identify a l l  indiVidu.18 who participatad, thls was not always 
possib1a.- Also, the narrative doe8 not attempt to do-t 
the numurous maotings or convsrsationn on the issue6 that I 
hold w i t h  DON staff and collemguerr as the events unfolded, i n  
pactiwLar wMh my two DOpUty General Couns.1, Tom =ant and 
W i l k i  am Hu~-z~&xx~;. my .EX*.CU~LVO. ..and--Hi.Li-t.azy. .-848tu)t&,.. . W T . .  . . . . . . . . . . 
Charlotta.OJi81 and L t C 0 l  Rick Schiakm; the Judge Advocate 
Gcnmral, RAXM Michael bhr; tha Staff Judgq Mvecr te  to  the 
Comra~dant, BGon Kevin Sandkuhlerr tho Counsel to the 
Cormaurdant, Patrr Murphy; and many senior oGC attornrys. 

#ith this background, tho following con6titutes a 
ch~onologi'cal narrative of tho significant events pertaining 
t o  detainee intctrogations in Which OGC or I participated ot 
of which I had knowledge. 

17 Dmc 02. 

In a late af tarnoon akeetingt WCIS Director David Brant 
informed me that NCIS agents attached to JTF-160, the criminhl 
investigation task force i n  Guantan-, Cuba, had learned that 
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some detainees confined i n  ~uantasrrmo' Were being subjected to 
physical abuse and drgra(iirrg traatmtnt. This treatment - 
which the NcIS agents had not  participated in or withessed - 
a s  allegedly being inflicted by persoanel attached to JTF- 
1-70., the intall igsncs task farce, and was NdPorcd to have been . 
auttiorized, st.l;east in part, a t  a "high levelM in Washington, 
although NCTS bad not seen the text  of this authority. The 
=IS a p n t a  a t  GuantanrPaa and civilian and a l i t a r y  personnel 
from other services were upeat a t  this mistreatment and 
regarded such treatment as unlawful and in violation of 
American values. Director Brant amphasized that NCIS would 
not engage i n  abusive treatment evan.if ordered t o  and did  not 
wish ta be even indirectly associated with a facility that: 
&gaged i n  such prrctfces. 

Director Brant asked m e  if I wished to learn more. 
Disturbed, I responded that I felt I had to. Wm agreed to 
w e t  again the following day. That evening, I emailed RACM 
Michael Lohr, the Navy JAG, and invited him t o  attend the next 
nrorning' s raeeti ng with IRIS. 

18 Dac 02 

I met with Dizcctor Bcant and X I S  Chief Psydrologigt ~ r .  
Wcha.1 Gelles. Dr .  Golles had advised STF-160 i n  
i n t e r r o g a t i o n , t a ~ i q u e s  and had spmk t h e  a t  the detention 
facility. Also present weso OGC Deputy Genarsl C o ~ s m l  
William Hol tar RAM Michael Lohr, and my' Executive 
AssLstant, CAPT Cliarlotte Wise. 

Dr. Gelles dsscribad conditions in Guantulanro urd stated 
that guards and interrogators with JTP-170, who were under 
.p=cseu=e-. .t- .produce -.rerul;t=,. . -&d- .begua. us.i.ag -.abus&pe.. . . . . . . . .. . . . . ... . . . . . .. 
techniquas w i t h  some o f  the detainees. These techniques 
included physical contact, degrading treatment (including 
dressing detainees i n  famale underwear, among other 
techniques), the use of "stress" positloas, and coercive . 
psychological proeedurea. The military interrogators believed 
that such techniques were not only us~ful, but were nmcrssary 
to' obtain the desired inforatation. NCIS agants uere not 
involved i n  thr application of these techniques or witnesses- 
to them, but ha4 learned of thom through discussions with 

Guaatanum C a n 1  B8.r i8 0pccat.d by &a l?avy. Xowovor, tonant 
eperrtkona repozting through difieraar chains.of eonrundm - 8uah 88 mr- 
160 ~ n d  ST?-170 - or diffet-t ag*cirs  do mot praYidr operatloarl 
reporta r o  the  base b-nder. Thur. such inforaurion would aat 
n o c t s ~ 8 ~ L l y  f i l t e r  rlp t o  OGC or thr 001 Srcrrtrriat. 
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personnel who had been involved and through accrsa to computer 
databases where interrogation log8 ware kept. D r .  Gelles 
showed me sxtracts  o f  detainee 'interrogation logsz evidencing 
same of this detaiaee mistreatment. ( A t t  1) 

These techigues,  D r .  Gellos explained, 'wmld violate  the 
interrogation guidelines taught t o  military a d  l a w  
tnforc.ment pexsonnel and he believed they were generally 
violative of U . S -  law i f  applied to U.S . persons, In 
addition, there was graat: danger, he said, that ally force 
ut i l ized  to  extract infomatioa would continue t o  escalate. 
~f a person being forced to stand for hours decidsd to l i e  
down, it probably would takr force to  get 4 i m  t o  8tand.u~ 
again and s t a y  standing. In contrast to the civil;laa law 
enforcement personnel presaat a t  Cuantan-, who were trained 
in interxogation techniques and l i m i t s  and had years; of 
professional experience in  such practices, the military 
interrogators were typically young and had l i t t l e  or no 

. training or experience in iaterrogrtions. Once the  i n i t i a l  
barrier agairist the use Of improper fotce had been breached, a 
phenoraenon known as *fort@ drif t"  Would a1xnos.t certainly begin 
t o  come into play. This term describes the observed tendency 
among interrogators who rely on force. If so- force is good, 
these poople come to believe, thrn the application of more 
force must be better. Thus, the level of force applied . 
again8t an uncooperative witness tends to escalate such that, 
i f  l e f t  unchecked, force levels, t o  include torture, could be 
reached. Dr. G e l l e r ;  was concerned thst this phenomanon might 
rmrnifest itself a t  Guantanamo., 

Diractox Brant reiterated his previous statements that he 
. .  . anb . ma.. w.cJ?S. . ~ a r . 9 ~ a ? .  . ,it? . G ~ a f f t a ~ f ~ ~ ~  viewed any such abusive 

practices as repugnant. Thay woul'ii 'riot"'engiigii' ' $h".ttirw-..aorn..i.f.- 
ordered and NCIS would have to  consider whether they could 
even remain co-located in Guantanaaro ii the practices were to 
continue. Moreovtr, this discontent was not limited t o  NCIS; 
law enforcanant and military personnel f r o m  other oarvices 
were also increasingly disturbed by the practice. 

Director B r a t  also repeated tha t  NCIS had been informed 
that the coercive intarrogation techniques d id  no t  represent 
simply rogue a c t i v i t y  l i a t a d  to  undisciplined interrogators 
or even practices sanctioned only by the local coanxaand, but 
had bmon reportedly authorized a t  a "high Level" in 

a uy rasoilectfon i s  a r t  I War,shown extracts 02 thrsm in t~ rzogr t ion  LOO. 
on thi* drtr. Howavar, oFC documents indicate that thrrr log ortracts  
uero emflod t o  m* on Jlnurzy 13, 2003. 
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Washington. NCIS, however, had no further infarmation on 
t h i s .  

The grneral mood i n  the room was dismay. I was of the 
opinion that the interrogation activities described would be 
unlawful and unworthy of  the military sor~icas, an opinion 
that the others rharod. I commended NCIS for their values and 
th6ir decision t o  bring this to my attention. I aleo 
w&tted that I would try to find out more about the . 
situation in G u a n t m ,  in particular whether any such 
interrogation techniques had received higher-level 
authorization. 

19 Dea 02 

Knowing that the Department 02 the Army hard Executive 
Agent rcraponsibility for Guaatancuna detainee operations, 1 
called Steven Morello, the Army General Counsel, and told him 
that I had harrd of alleged fnterxogation abuses in 
Guantanamo. Mr. Morello responded that he had information on 
the issua and invited m e  to  visit w i t h  him and his 'deputy, Tom 
Taylor, to dircuss it iurthar. 

In the Anay OGC offiees, Mr. Mort110 and Mr. Taylor 
provided me w i t h  a copy of a composite doclmrent ( A t t  2)  capped 
by Action M u w  from DOD General Couaael William R a p e s  to 
tho secretary of Defense entitzed "Counter-Resistancm 
Technf ques . Tbe m-, M c h  I had no$ S'ein beforr, ' ' 
eviden~ad that on Dacuaber 2 ,  20.02, Secretary PwuLeld had 
approved the use of certain identified interrogation 
techniqums at Guantana~w, inCLUdLng ( w i t h  s o w  restrictions) 
the uso of atra:ss positions, hooding, isolation, "deprivation . , . . . . . 
of ' 1;i'iht 'a' 'iiuat6ry' ' & t * l t ; . Y . . . &  .use. of.. .Hd&rinee-. . . . . . . . . . . . , , 

individual phobias ( S u c h  as tmar of dogs) t o  induce a t r e ~ s . ~  
Tbis composite docutnant (further referred to as the nDecrmbcr 
2* ~ c l a a ~ ~ )  showrd that the request fox the authority t o  er~ploy 
the tech+ques had origfnatod. with an October 11, 2002, 
memorandum from MG Michael Dunlrvmy, the Commander of JTF-170, 
to the Comuuader, SOVTHCOM, urd had proceeded up the chrh o r  
command through the Joint Stafr until reachLng the Secretary. 
The ~unlavey mmmo W a s  accompanied by a legal  brief signed by 

L a t e r ,  w o  w o u l d  d a t r d n e  *that t h i s  n w  hrd be- c i ~ ~ ~ l a t s d  by the 
Joint 6faff to M e  O W  S h f f ,  **re It had bem rrvirurd by a w a v y  
wprrin who, en Hevmmber 2, 2002, had concurrod in tha rmuw v i a  caveat., 
inslyding the need fern a mra detailed inturgency lrqal and pol icy  
r&w. ( A t t  31 The 4uw u.8 . p p r ~ ~ t L y  not circulrred turther within 
+hr W# rnd had never reached ny o f f f a  oc Lohr* 8 .  
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LTc Diane Beaver, the SJA t o  JTF-170, generally finding that 
applicetion o f  t h e  interrogation techniques complied with law. 

Mr. Norello and Mr. Taylor demastratad great  concern 
with the decision t o  authorize the interrogation techniques. 
w .  Morello sa id  that "they had t r iad  t o  stop it," without 
s.uccass, and had been advised not t o  question the settled 
decision further. 

won returning t o  my office, I reviewed the Sec.retaryts 
December 2"d Memo and the  Beaver Legal Brief ppord closely. The 
brief held, i n  summary, tb8t torture was prohibited but cruel, 
iauman, or degrading treatamat could be i n f l i c t e d  on the 
Guantanamo detainees with near impunity because, at laaat in' 
that  location, no l a w  prohibited such action, no court  would 
be vested with jurisdict ion to entertain a complaint on such 
allegations,  and various defenses (alrch as good motive or 
necessity) would sbield any U.S. offic.ia1 accused of the 
unllavful bekavior. I regarded the memo as a wholly inadequate 
analysis of the law and a poor treatment of t h i s  d i f f i c u l t  and 
highly sens i t ive  issue. &Y Zoc the December 2" n.ll\~, .I: 
concluded that it was fatally gxoundad on these arrripus 
failures of  l ega l  analysis. As described in the rmemo and 
supporting documaant8tion, M e  interrogation techniques 
approved by the  Secretary should not have been authorized 
because some (but not all) of thm, whether applied s ingly  or  
in,combinationr could produce effects reaching the level of 
torture, a degree 02 dotreatmaat not othervise proscribed. by 
the m a n o  bscause i t  bid not ar t icula te  any bxlght-lSne 
standard f o r  prohibited detainee treatment, a.aecessary 
elemhnt i n  any such document. IUrthermore, even i f  t h e  
teohniques as'appllad did not teach the level  of tor ture ,  they . . . . . . . . . . . . . . . . . . . . . . . .  c'ertaifiJ"' '~;d'uJa -'eanrrti&tw. .%crua-l-; . .$awan'. . . .  a'r.. ". . . . . . . . . . . . . . . . . . .  

I 

degrading treatmant," another class OF unlawful tceatmmt. 

In my view, the alleged detainee abuse, coupled with the 
fact that the Secretary of Defmsa's mdmo had authorized a t  
l e a s t  aspects of i tr  aould - and almost cer ta in ly  would - 
have severe r d f i c 8 t i o n s  unless the  policy was quickly 
reversed, Any such mistreatment w;ouL'd be unlawful. and 
contrary to the Pxesidentr8 directive t o  traat the detainees 
'humanal-y. In addition, the cohsequences of such practices 
were almost incalculably .harmful t o  U. S . f ozkign, mili tary,  
and legal pol ic ies .  Because the kmerican public would not 
toleri te  such.abusa, I felt the political fallout was likmiy 
t o  be severe. 
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1 provided RADM Lohr with a copy of  the Dscqnber 2" Haroo 
and. seqwsttsd that Navy JAG prepare a legal analysis of the 
issues. I also decided to brief Secretary of the Navy Gordon 
EngLand and taka my objections t o  DOD GC Siaynes as quickly as 
possible. 

Latar that day, RACH Lohr wrptc via emrll that he had 
brought the ellegations of &use to the attention of the Vice 
Chief of Naval Operations, AIM William Fallon. (Att 4) 

20 Doc 02 

fit 1015, i n  a very short meeting, I briefed Navy 
Secretary Gordon England on the NCIS report of dctainee,abuse, 
an the Dac.mber 2" Memo authorizing the interrogation 
techniquts, and on my legal views and policy concerns. I told 
him I was planning to see DOD 6C HaWes thrt rftarnoon to 
convey my concerns and objections. Secretary Englutd 
authorized ma to go forward, advising me t o  use my judgment.' 

That  afternoon I mat with X r .  Haynes in his o f f i c e .  I 
bf0r-d him that NCIS had advised me that interrogation 
abusej w e r e  taking place in Guantanamo, thrt the NCIS agents 
considered any such abuser to be unlawful and contrary to 
m r i c a n  values, and that discoatent over these practices were 
reportedly spreading emong the personae1 on the base. 
Producing the December 2" Xubo, Cxprsssed surpriscr that tha 
'secretary had been allowed to sign it. In my view, somi or 
the authori~ed Interrogation trchniqums could rlsr to the 
level of torture, although the intent surely had not been to  
do so.  M r .  Haynes'dfsagraed that: the techniques authorized 
coastituted torture. I urged hian to think about the 
techniques -nor* clss8Sy~ . -Wh& a d  "deptLv~tion of light. and 
auditory stlauli" mean7 Could 4 detainee be LocXed In a 
completely dark cell? And f o r  how long? A month? Longer? 
What precisely did the authority to exploit phobtaa permit? 
Could a detainee be held in a coffin? Could phobias be 
applied until n\crdness a c t  in? Not only could individual 
techniques applied singly constitute torture, f said, but also 
the application of combinations of them must surely be 
recognized as potentially capable of reaching the level of 
torture. Also, the 18emo'S f-dapruatal ptobl~ln Was that it was - 
' ~t this time, Secretary England's n d n & t i a n  t o  serve as ~ ~ p u t y  
Socrrtary o f  the Dopartmnt of Wo8d-d S+curity had barn axuaouno.rd, 
he was trrruit$oning out of the DON. He would u l t ~ t m l y  trmnefak out 
tho Depar*ramt on January 23,. 200s- ThA8 would b. my only c o n v r g s ~ t h n  
w i t h  him on the ir8ucr until months Later, well after hi.  r e t u n  as uavy 
6ecretrry.  
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complqtely unbounded -- It failed to es-tablish a clear 
boundury for prohibited treatmtmt. That boundary, I felt, had 
to be at that point where cruel and unusual punishsent or . 
treatment began. Turning to the Beaver Legal B r i e f ,  I 
cfra~acteriaed it as an incompetent product of l ega l  analysis, 
and I urged him not to  re ly  on it, 

z alsp drew W x .  Hayncusrs attention to the Secxetrrye,s 
hand-written cor~ment on the bottom o f  tha memo, which 
suggested that detainees subjected to fozced standing (which 
was limited to four hours) could be made to stand longor since 
he usually stood for longer periods during h i s  work day.$ 
=though, having some sense of the  Secretary's verbal style, I 
was confident the comment wps intended to be jocular, defense 
attoxneys for the detainees wbte sure to interptet it 
otherwise. Unless withdrawn rapidly, the memo wae'sure to be 
discovered and used a t  tr ial  i n  the military cooamais8ions. The 
Secretary's signature og the momo ensured that he would be 
ca l l ed  as a witnaas. 1'tald Mr. Haynes he could be sure that, 
at.the end of what would be a long interrogation, the defense 
pttorney would then refer the Secretary t o  the notation and 
ask whet-her i t  was not intended as a coded message, a written 
nod-md-a-wink to int8rrof7Ettor~ to  the effect that they should 
n o t  feel bound by tha limits s e t  i n  the memo, but consider 
themselves authorized to do what was necessary to obtain the 
necessary information. The maws, and thr practices t h e y  
authori~tdt threatanad the entire military comnrisrion process. 

~ r .  Haynrs listened attentively throughout. Be pro&sad 
to consider carefully what I had said. 

I had entered the meeting believing that the December 2M 
. ..... . . .  . ... .. .. . ... . .. N- was almo'dit 'crrtainly . mt.-ref Xactive. uf -..  corwcious...ppf f cy . . .  . . . . 

but the product of ovrrsight: -- a combination of too much work 
and too little time f o r  careful legal  anr lysis  or aursurod . 
consideration- I left confidant that M r .  Haynea, upon 
raflocting oa the abuses in GurnOanamo and the flaws in the 
December 2d Memo and underlying legal analysis,  would seek to  
correct these mistakes by. obtaitring the quick auspenrion of 
the authority to apply the interrogation techniques. 

21 Doc 02 - 3 Jan 03 

On these dates I Left for and returnad-from Hirmi on a 
family Christmas vacation. During this the, I learnad via  

a  he hotat ion roadsr C B o * r n ~ .  I stand for 0 - 10 hours a h y .  my 
.tanding limited to 4 hourale 
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amails from RAbM Lahr that he had brought the allegations of 
abuse to VACM Kevin Green, the Deputy Chief of Naval 
Operations Lor Plans, Policy, and Operations, and COL Nanny 
Supsrvielle, SOUTHCW SJA.- I returned to the office on 
Friday, January 3, 2003. 

NCIS Director Brant infomed me that the detainee 
mistreatment Fn Guantanamo was continuing and that: he had not 
heard that the December 2" H.mo htd been suspmndmd or revoked. 
 his as an unpleasant surprise s ince I had been confident 
that the abusive a c t i v i t i e s  would have been @ i c k i y  ended once 
X brought: them to the attention o f  higher level8 within DoD. 
I began to wonder whether the adoption of the coercive 
'intarrogation techniques might not have bean the product of 
simp1.e oversight, as I had thought, but perhaps a policy 
conscibualy adopted -- albeit through mistaken analysis - and 
enjoying at leaat some support within the Pentagon 
bureaucracy. To get thexu curbed I would have to develop a 
constituaney within the Psntagon to do so. 

I met with Under Secretary o i  the Navy Susan Livingstone 
and informed her, for the first t ime,  of the evidence of abuse 
in GubtantUUO, ray legal and policy views, and my various 
meetings and conversations on the matter, I rmcommonded an 
NcIS brief, which she accepted.- That .af teraoon, Director 
Brant and other NCIS agents briefed her along the sups lines 
of the brief they provided me on December laLh.  I attendad the 
brief. T h i s  would be the first of almost daily conversations . 
ox meetings that I had with Undex Secretary Livingstone on 
this issue. Her: views and orin8 coincided, and she provided . . . . . . . . , , 
great "&ii*o'rt' 'dw$s~"tlrh -mtf re .period;. . . .  . . .... . . . . . .  - . .. . .. .. .. .. . . . ... . . . , , 

on th is  and the following day, I reviewed the product of 
research that had been begun almost Immediately following the 
news of the dotrime abuia, in particular a ~oemorandulp of law 
prepared under RNM Lohrro direction by Navy JAG attorneys. 
( ~ t t  5 )  In addition, I reviewed a letter (Att  6 )  dated 
Decexaber 26, 2002 ,  from Kenneth Roth, the Executive Director 
of ~u.srmi Rights Watch, a prominent human rights organization, 
to President Bush. The letter, Which contained legal analysis 
I considered largely accurate, had been c i t e d  in a Wa~hington 
~ 0 3 t  article published on tha suas date.' ( A t t  7 )  Born the 
letter and the article were confirmation that the accounts of 

D. priest, b. Gollsun, "u. s. hcriws hbua. bur D e Z m n b  fntarroqation=, 
Washington Port ,  p .  A1 (he. 26, 2 0 0 2 ) .  
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prisoner abuse had begun to leak out, as they were bound to 
do. 

T met in my office with 3aymie I)uraan, a SpeciaJ, 
Rssistant to Secretary R m s f e l d  and Deputy Sacrltary Paul 
wolfowitr . Showing him the December 2"" Mrma, I anfarmad XX. 
Purnan about the alleged prisanet abuse at  Guantanamo, the 
repugnance that NCIS and other U.S. of f i c ia l s  at the .base felt 
about the practice, and my view that the xnistr(latmebt was. 

' i l l e g a l  and contrary.to American values. In adaition to their 
unlawtulness, the aburive practices - once they-became known 
to the American public and military -- would.have severe 
policy repercussions: the public and military would both 
repudiate them; public support for rhe War on Terror would 
dlmj,nish; there would be ensuing intematioarl condemnation; 
and, as a result ,  the U n i t e d  States would find it more 
diff icult  not  only to expand the current coalition, but even 
to maintain the one that existed. The full political 
consequences were incalculable but certain to be seveze. 1 
also infoamed Nr . m a n  of my December 2oth conversation with 
Hr. Wayne8 and my surprise to lo-, following my rat- from 
vacation, that the interrogatioa authoritirs had not been 
suspended i n  the interocning'tinrc. I told him I would be 
seeing Mr, fbynes again the following day and asked for h i s  
help in reversing the p o l k y .  

Mr. w a n  expressed serious concern over the matter and 
prodsad to look into it a t  his l eve l .  Re asked for a copy of 

D C P C ~ ~ I ~ ~ E  2& Memo, ~ h i c h  I had delivered to him later t h a t  
s m e  day (Art 8 )  along, I believe, w i t h  t h e  Navy JAG legal  
. , . .. . . . ... . . . ~e i l s .0  ~ ~ ) i ' ~ ~ ' ' ~ & ~ $ " f . ~ s p . . h ~ - . ~ & n $ ~ ~ ~ d  ...of..my.. . . . . . . . . .  . . . . . . . . . . .  

conversation with Mr. Haynes . 

I met with Xr. Eaynes fn h i s  o f f i ce  again that afternoon. 
He was accompanied by an Air Force major whose name I cannot 
~ecall. I told him that I had bean surprised to learn upon my 
.return fron vacation that the detainee abuses appeared to be 
coratinuing and that, from 811 agpmarmces, the interrogation 
techniques authorized by the Decrarber 2* Hamo warm still in 
place. Z 8180 provided him a draft copy of the Navy JAG Legal 
memo. 

M r .  Haynes did  +t explain what had ha*ened during the 
interval, but sa.id that sons V.S. of f i c ia l s  believed the 
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teaqu.= wore necessary to obtain information from the feu 
-tansma detainees who, it was thought, were involved in the 
' g / l 1  attacks a d  had knowledge of other a1 Qaeda operutions 

against the Vnlted States. I acknowledged the etliical 
issues were difficult. f war not aura what my position would 
M in the clamsic "ticking bomb" scenario where the terroricrt 

interrogated had knowledge of, say, an .iamainent nuclear 
weapon attack against a U.S. city. I f  I were the interrogator 
involved, I would probirbly apply the turture oryself, although 
I would do so with full knowledge of potentially severe 
pstsonal consequences. But 1 did not feel th is  was the 
factual situation we faced in Guantanamo, and even if I were 
willing to do thia as an individual and assume the personal 
consequencer,,by the same token I did not 'consider it 
appropriate for us to advocate t o r  o r  cauae.the 1aws .urd  
valuas of our nation to be changed to randar the activity 
lawful. Also, the thrmats against the United Statrs. came from 
many GUrections and had many different p o t a t i a l  consequencrs. 
Does the threat by one camon criminal against the life of one 
citizen justify torture o r  Lesser midtreatment? IZ not, how 
many lives must the threat jmopardize? Whert does one set the 
threshold, it at all? In any event, this was hot for us to 
decide in the Pentagon; these were issues for national dobate. 

MY recoLlection i s  that I raised the following additional 
points with Mr.  Hayaes: 

The Decclaber 26* Waahinuton P o s t  articlm xacomting 
allegations o f  priaoner midtreatment at Gwntanamo 
and oIswhare demonstrated that tbe discontent of 
those in the military opposad to the practice was 

. . . . . . . . . . .  leaking.. .to.. th~..laedia* ..as.. .was'.. Ane.~it&.l rr.... .. . . . ., . . .. . . , . ,.. . . . . ,. . . , . Even if one wanted to authorize the U . S .  military to 
conduct coercive interrogations, as was the case in 
Guantanatao, how could on@ do 80 without profoundly 
altering its core waXues and character? Societal 
educ8tion and military training inculcated in our 
soldiers American valu.8 adversa to aristrratxaent. 
Would we now have the nflitary abandon these values 
altogether? Or would we create datachtirtnts of 
aprcial guawdr and interrogators, who would be 
trained and kept separate from the othsx soldiers, 
to administer these practices? 

 he belief  held by some that Guantmamors special 
jurisdictional situation would preclude a U.S, court 
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findLng jurisdLction to review events occurring 
there was questionable a t  best. The coe~cive 
interrogations in Guantnnrmn Ware not committad by 
rogue elements o f  the military artling without 
authority, situation thrt m y  support a finding of 
lick of jurisdiction. In this situation, the 
authority and direction to engaga in the praotice 
issued from and was undor review by the highest DoD 
authorities, including the Secretary o f  Defense. 
What precluded a fedrrrl district court from finding 
jurisdiction along the entire length of, the chain &f 
coramand? 

The British Goverment had applied virtually the 
aama interrogation techniques against Irish 
Republican Anny detainees in Uae '70s. Following an 
axhaustive investigation in Which the testimony of 
hui&e& of witnesses was taken, the European 
~ommiesion of Human Rights found the interrogation 
techniques to constitute tozture, In Ireland v. 
mi ted Kinqdam, ' a later law sui t  brought by the 
victim of tha interrogation techniques, the 
Eu~opean Court of Human Rights in a split decision 
held that the techniques did not rise to the levrl 
of torture, but did ataoWit to "cruel, inhuman, and 
degradingw trm8t8urtr a practice that was equally in 
violation of European law md intornitlonrl human 
rights rtandazds. The cart  awarded daadages. 
Ultimately, the then-Prhe Minister, standing in 
wall of Parliament, admitted thrt the goverrmsnt had 
used the techniques, forswore thmir further use, a d  

-. announced. .f urthar.. inves ki'gati~as. .  end,. qmodinl.. . . . . . , . . . , , , 

training. ~ h i a  case was directly applicable to o.ur 
situation for two reasons. Fi~st,~becauae of the 
similarity between U.S. and V.K. jurisprudence, the 
case helped establish that the interrogation 
techniques authorized in the December 2"" Memo 
constituted, at a minimum, cruel, inh-, and . 
degrading treatpent. Further, dependiqg on 
circumstances, tbe same treatment may constitute 
torture - treatment that may discomfit a 
prizefighter nmy be regarded as torture by a 
grandmother. Second, at present, British Pr- 
Minister Tony Blair had lost significurt almctoral 

a-pub~ic of Zrr land v. Vnfted Wngdom, (Serim8 A, no. 2s) Europman court 
of X w m  Rights (1979-Ed), 2 IHRR 25 (Jan. la, 1970). 
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support and was under heavy political pressure 
because of hia staunch support for the Unitad States 
in the'War om Terror and Operation Iraqi Freedom. 
What would b g  the limpact on Blair's political 
standing upon the disclosure that his partner, the 
United states,  was engaged i n  practidcs that were 
uul!awful under British and Zuropem law? Could the 
Br i t i sh  G o v e m e n t  be precluded f rom continuing t o  
coopsrate w i t h  us on aspects of the War on Terror 
because doing go would abet illsqal activity? 
Besides Blair, what impact would our actions have 
with respect to  the willingness of other European 
leaders, all of  whom ore subject t o  the same law, to  
participate with us in the War on Tetror? 

. A central' element of American foreign policy for 
decudes had been our support for human rights. By 
authorioinq and practicing cruel, inhuman, and 
degrading treatment, we w e r e  now engaged i n  the s a e  
sort of practices that we routinely condemned. Had 
we.jcttisoned our buman rightq policies? If not, 
could we continue to espouse them given our 
inconsistent behavior? 

Mr. nayncs said l i t t l e  during our meetiag. Ftustratsd by 
n o t  having made lauch apparent headway, 1 told h i m  that the 
interrogation policies could thraaten Secretary Rum~feld~s 
tenure and could even damrga the Pre.sidency. "Protect your 
c l ient ,"  I urgrd ME. H a y n c r .  

Aftqr the met ing ,  I reportad back to Hr . Durnan by 
email. ( A t t  9) Two srtntanees sumarieed m y  view of the 
meeting. Speaking of Nr. Haynes, I: m t r :  "He lfrten,b - at 
he always doe6 -- closely &nd intently t o  my arguments and 
promised to get back to m, but didn't may when. I've got no 
inkling what impact, i f  any, I wda." 

10 Jan 03 

I met in my office with CAPT Jane Dalton, JAGC, USN, the 
Legal Adviser to the Chai- of t h e  Joint Chiefs of staff, 
who had cal led for the memting a t  M r .  Xaynesfa request. I 
reviewsd the December 2d Hsmo w i t h  hmr, making nuny of the 
same points that I had made i n  my previous conversations with 
M r .  Haynes, M r .  Dunran, and .others. 

ATSO as a r e s u l t  of a c t i o n  by Mr. Haynes, I presented my, 
views and objections at an 8ftern00n meting attended by the 
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other service General Counsel and the senior JUdge Advocates 
General. My arguments were siarilar to'thoae discussed above. 
I reported both metings in a brief mail t o  Mk. Durnm. ( ~ t t  
10 

I regarded Mr. Rapes' s i n i t i a t i v e  to schedNe the above 
two mestings as a positive development and a sign that ha not 
only took my arguments seriously, but that he possibly agreed 
with some or many of thelo. Later that afternoon, he called to 
say that Secretary Rumsfeld was briefed that day on ray 
concerns. Mr. Haynes suggested that modifi'catlons t o  the 
interrogation policy were in  the offing and could came as 
early as next'week. I reported this to Mr. Dunran fa an 
email. ( A t t  1'1) 

13 Jan 03 

I n  separate meeting., I net alone with A i r  Force Oaneral 
Counsel Wry Walker, ArrPy General Counsol Stave Morallo, and 
DOD Deputy General C O U ~ S ~ ~  Dan Delltorto. The arguments I 
raised were toughly tha 8- ones I had made to M r .  Haynes i n  
our earl ier  convarsutions. 

1 m e t  w i t h  VADW: Kevin Green and gave h a  a f u l l  account 
of my concerns and objmctions, as well as of my meetings and 
conversations on the issues. 

Uncertain whether there would be any change t o  the 
i n t - e r . ~ o g a u o n . . p ~ l i ~ ~ .  ..and.. . . d i ~ , ! ! ~ ~ & r . f l i ! ! ~ . . ? t t , , ~ h  1 viewed as the 
slow pace of the discussions, I prepared a c k s f t " ~ r a i r i i ~ ~ 6 1  UJ61UJ61 

d&essed t o  Mx. EIaynes and CAPT Dalton (Att  121 providing my 
viewe ori ths JTF-170' October 11, 2002, request (contained as 
piart of the December 2" 8.3001 requesting authority to engage 
in the counter-rasistance interrogation techniques. My new: 
(a] stated that the majority or the propourd category T I  and 
all of the category 111 tcchniqu~s ware violative of d o ~ ~ e ~ s t i c  
and international legal norms i n  that they constituted, at a 
minimum, cruel and urrusual treatm6nt and, at  worst, torture; 
(b) tojected the lag81 analysis and recommandatioqr of t h  
Beaver Legal Brief; and (c )  "strongly non-concurred" w i t h  the 
adoption o f  the v io la t ive  interrogation techniques.  he 
further cautioned t h a t  even "thr miepmtception that the V.S.  

* After a nrrm, change, i t  vl,s how designated J T I  O m .  

1 4  
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Governmeat authorizes or wndones detentten or iqterrogation 
practices that do not comply with our domestic arid. 
international legal obliqationr . . . probably will cause 
siQnificant harm to  our national legal, political, &litary 
~d diplolhatic ihtet~sts.~ 

2: delivered the memo in draft form to  Mr. H8ynests office 
i n  the morning.. In a telephone call, I told.&. Hamas that I 
was increasingly uncomfortable as time passed because I had 
not put down in writing my views on the interrogation issu~s. 
I said I would be s i g n i ~  out the ~ W B O  late  thrt afternoon 
unless I heard dsf inl t ively  that use of the interrogation 
techniques had been or was befnq susp&nded. We agreed to mr.t 
later that day. 

In the lator meetingr which X r .  DeLltOrto attended, a. 
Haynes returned the draft armo'to m e .  He amkrd whether I was 
not aware b o u t  how he f e l t  about the ismuas or the impact of 
'my actions. I responded that I did not a d ,  with xespcct to 
his own views, I had no idea whether ha agreed t o t a l l y  w i t h  my 

.arguswnts, disagreed .totally w i t h  thm, or held an 
intezmediate view. Mr. fip%es than said thrt Secretary 
Rumsfeld would be suspending the authority to appxy the 
'techniques that sama day. I said I was delighted and would 
thus not be signing out my memo. Later in the day and after 
our nmetlng, Mx. Haynes called to  confirm that Secretary 
Ruarsfeld had rbspended the techniques. I reported the news 
widely, including to- the Uhdex Secretary ( A t t  13) and mm 
Green (A t t  14) . 

. . . . . . . . '~uc=~t-&ry..R=fh'l&;. .. through, anera&- .-eel.. . mynm-. . . . . . . . 

eatablishad a Working Group badrd by Air Force Gencrrsl 
counsel Mary Wolkrr to develop reconmendstions by January 29 
on detainee interrogations. ( ~ t t  151  he sub-issues 
associated with the tacrking,wcre divided among the setvices. 
Navy occ was assigned the task to'develap a paper on the 
applicability of the sth, eth, and 14- Ammchntnts to drtaihae 
Interrogations. Early in this process, the Working Group was 
advised that the Office of Legal Counsel (OLC). in the. 
Department of  Justice would be developing a comprehensive 
legal memorandum that was to rorve a t  def ini t ive  guidance on 
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the j,ssues addressed by it-' I appointed L t C o l  Pick Schiekt 
to serve as the OGC representative t o  the Working ~roup.'~ 

S m e t  with HCIS Chief Psychologist Dr. Nichaol Ge11.s and 
senior NCIS Specfri Agent Mark Fallon. Xn the meeting, I 
mentioned my concern that simple opposition to the use of the 
coercive interrogation techniques may not be sufficient t o  
prevail in the *ending bureaucratic reucamination of which 
procedures to authorize. We couldn't light sanrothing with 
nothing; was there anything in the scientific or a c a d d c  
literature that would support the Use! of non-coescioe 
interrogation tr~hniquas? Dr. G o l l m s  replied that there w a s .  
-st behavioral experts working in the  field,  he sa id#  viawed 
toxtura and other less coercive interrogation tac t i c8  not only 
ss illegrl, but also as ineffective. The weight of expert 
opinion held thet me most effective interrogation technlques 
to  eraploy against individuals witb the psychological profile 
of the a1 Qaeda or Taliban detainees war. *rrlatFonship- 
based,# that i s ,  they relied on the mutual trust achieved in 
the course of deve.loping a noa-coercive relatfonrhfp to break 
down the detrinea's  resistance to interrogation. Coercive 
interrogationsr said D r .  Gellea, were counter-productive to 
the implemsentatioa of rclatfonship-based str,rtegirs. 

A t  m y  direction, Dr.  Geller bag- tho preparation o f  two 
mrmos, the Z i z s t  to be a aurmasry o f  the thesis intanded to be 
injected as quickly as possible into the Working Group and 
inter-agency daliberationa, and the second a comprehansiva 
di-saeaion of the. subject. This actudly  would lead to the 
preparation o f  thrre aremoranda, which are idantiffed below on 
the. dates they were circulated. 

ThlLs was the principal pariod far the Working Group 
a c t i v i t i e s .  sometinrs during this period, OLC delivered it+ 
draft legal memo on interrogation technlques (tha "OW: ~ a n r o ~ )  
to .Air Foree GC Walker, the chairperson oZ the Group. 
Although tho lengthy memo covered many ismuas and did so w i t h  

9 by 28 C.T.R .  s 0.25, the ~ t t o r n r y  ~ ~ a a m r a ~  deleq8t.d t o  t h o  O f f i c e  or 
u q d  Couns81 the authority to randrrr opinions on qurstiono o$ law when 
rrgu.gted by the Prrrident or hard8 O f  *XreUtivr: departmeats pur~uurt to 
28 U . 8 . C  8 JlY.wS12. 
aq ~ h m  WexkLng Croup procor= generated a Iarge vol- of papar chrough rha 
coursm o f  nunurous arrtinga. 1 4-d not part idpaf .  in. tho daily v a t k  or 
the group. Beoaure its @efiv l t i *O wrrr wall  documanred and r lrrgr aplpbar 
oil pacrlcipmtr wrrr involvrd, the following nattativm M11 focur only on 
the principal pointr of my o m  Lnvolv-nt l l ~  thm proem... 
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seeming sophistication, 1 xagardad it as proroundly in error 
in  at l e a s t  tuo central elements. First, the memo explicitly 
held that the application of cruel, inhuman, and degrading' 
treitment to the GUM~~UIU&O detainees was authorized with few 
restrictions or conditionr. This, I felt, was a clearly 
arroneous coaclusion that was at va.rfance with applicable law, 
bath damcstic and international, and trends in constitutional 
jurisprudence, particularly those dealing with the 8* 
ftraer~ldment pxetections against cruel and unusual punisbent and 
1 4 ~ ~  -.dmsnt substantive due process protections that 
prohibited conduct "shocking ko the conscience." And second, 
the memo espoused an extrame and virtually u n l h i t o d  theory of 
the extent of the President's commander-in-chief authority. A 
key underpinning to the  notion that cruel treatment could be 
applied to tha detrine86, the OLC focooul&tion of the 
cowder- in -ch ie f  authority waa wrongly articulated bacsura 
it foiled t o  apply the YoUngStOWa Steal test to the Guantanamo 
circuatstancas. ff..app;lied, the test would have yieldad a 
conclusion that the cor~mander-in-chiof authority was prclbably 
greatly attenuated i n  tha noa-battlefield Guantan.nro setting. 
Ih. g.ummry, the OLC meno proved a vastly more sephisticated 
version of the Beaver Legal Brie f ,  but i t  was a much more 
dangerous &ameat because M e  statutety requirement that QLC. 
opinions are binding provided mudr more 'weight to ita 
virtually equivalent conclusions. 

Soon upon receipt of the OLC HI~PO, the Working Group 
loadership bagan to apply its guidance ti, shape the cofitarit of 
i t 3  report. As iLlustrated below, contributions from the 
manbars of tha Working Group, including O x ,  began to be 
rejected if they did not conform t o  the OLC guidance. 

In ur a ~ i l  chain initiated by Ms. Walker, she objected 
to an effort by the oGC xepreeehtative, which I had directed, 
to insart efh A.aundmant analysis into the WorkPng Group report. 
In my reply I sought to alert her to the nistakes in' the OLC 
 emo of s legal analysis .and to  its unreliabilfty as guidance. I 
wrote; -The OLC draft papar is fuadataentally lh arror! it 
8pOt8 some o f  the legal trees, but adsses the constitutional 
forest. Because it fdantLfies no boundaries to action - 
mote, it alleges there are aone - i t  is virtually us~less as 
qui&nce a8 now drafted and dab eroua In that it might give P some a false sense of comfort. Ms. Walkerr s response 

Vltkufrly,  the Justlcr Dapartnm~~t would apparently coma t o  the S- 
conclwion. In &ate 2004, the aeesauth 0f . the Abu Ghraib sund.2 
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dismissed my warning: "I disagree and moreover X believe DOD 
GC disrgzmes.'' (Three -11s i t  A t t  16) 

Even before this date, it becaata evident to ma ahd my oGC 
colleagues" that. t h e  Working Group report bring assembled 
would contain profound ndrtakes in i t s  legal analysis, Ln 
large meas.urt because o f  its r e l i a c e  on tha flawed OLC Heam. 
In additsan, the speed of the Working Group process and the 
division of responsibility amng the various . sezvices made i t  
d i f f i c u l t  t o  prepare detailed comments or objec t ions  t o  those 
sections not  assigned t a  OCC. Hy intent at this stage was to 
review the final draft report when i t  was circulated ror 
czeazance but,  based on the  unacceptable legal analysis 
contained i n  the early draft versions that were l i k e l y  t o  be 
retained i n  .the final Version, I anticipated that I would non- 
cancur w i t h  drtbiled comments. 

Vfrder a cove= mamo entit led "Proposed Alternative 
Apptoach t o  X n t e ~ r o g a t i o n r ~ "  I circulated a January 31, 2003, 
NCIS ammo en t i t l ad  "An Alternative Approacb t o  the 
In ter rogat ion  of Detainee8 a t  Guantanaoao Bay, Cuba." This was 
the first o f  the  three NCIS memos described above in  the 
narrative entry above for 17 Jan 03. (Att  17) 

~ r .  Haynes convend a a ~ e t i a g  of the Working Group 
priacf pals.  X believe that it waar &t this meeting tha t  a. 
Haynrs- asked the group's opkmion whether a matrix-of 
In ter rogat ion  techniquas ( A t t  18 1 , which used a. 
graon/yellow/red light: crystam to-indicate whether tha 
individual techaqua wa8 in confozmity w i t h  U.S. law, was ' 

-- and the separate 8cU8dr& g.ae~Wad by thm affuuivm r u s o n l o g  i n  the 
OLC  am and w t h m r  O W  brief - tho J u r t i c r  PIprrtlllrat announood t&t i t  
wa8 vAthdrrwSng tho Q&C M- S m ,  m.q., T. &.cy atad 3. BLskupiG, 
nIriterrogation Mmm t o  ba krglrcmd," V A  Today, p ,  A02 (June 23, 20.04). 
aa The DON l e g a l  LamdrtaNp waw d t m d  i n  i t s  virv thrr tbr btC % u n ~  m a  
r i f m  with mistaken 1.081 an&y*$S* RADN L o b ,  I&. Murphy, a d  bGQ( 
Sandkuhlmr a l l  sharad th&* vfru- For t h a t  matter; tha omador  l r r d r r s N p  
moap mar civ&&iur and mLlitary attoznmys shared eoamon vfew ot 
vigtumlly 811 tAr Uad polley i88u.8 throughout the dabat. on 
detainee iatrxrogltioa. OnLottunrtely, because this n r r r a t i v r  i s  - a u & d y  a 
personal account, i t  tandl to aurk che r v l e  thmre lndlvidu81. -- including 
OGC ~ e p u t y  Giaeral Coun.81 Kranz and Uolzahn, CI.rine cows C O W l m l  mrphy, 
end UCZS Dizrctot B ~ a n t  - played in t b m  8 f f o r t  t o  correct tho drtr)un 
iatrxrogat+on polLC&**. For ~ m 9 1 0 r  RADU t e h t  and DGtN IradkutrLrr 
inrtrurasntal i n  both the 1ag.Z an42y8As OZ the  laretroga+Soa &w.ue a d  ar 
rdvocrcy mf fort ,  not  only wishin the  Navy and Xrrjst Corps but r l a o  w n p  
thm other nril ieaty oervice8, to a s u r o  that She &ntmt~og&tAon t e ~ h n l + + ~ ~  
confonmd to law. 
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correct and approved by the individuals i n  the room. I 
indicated that it was ray bel ie2  that the mtrix conformed t o  
law, and I believe that everyone else in the meeting a h o  
indicated the same vier. 

6 Peb 03 

~ G C  Dmputy General Caunsel Bill Holzahn and I met in my 
off ice  with O X  Deputy Direc,tor John Yoo. The principal 
author of tho OLC M g m o ,  Mr. Yoo glibly defended the provisions 
of his xnczno, but it was a defense of provisions that I 
regarded as erroneous. Asked whether the President could 
order the application of torture, M r .  Yoo responded, 
When I questioned thls, he stated that his  job was to atate 
what the l a w  was, and also stated that my contrary view 
represented ur oxpression of legal policy that perhaps the 
ampis t ra t ion  may w i s h  to discuss md adopt, but was not the 
law. I aqked: "Where can.1 have that discussion?" HA 
response: "I don't know. Maybe here in the P~ntragon?~ 

I circulated a second version of the January 31at blClS 
.interrogation m u a o  ,described above in the arrrativc entry tor 
4 F&J 03, This memo, the secand of  three memos describad 
above in the narrative entry of 17 December 03,' differed from 
the firat only i n  that it containad an 11-page c lass i f$ed  
attachment thrt addressed the imue i n  tau& greater detail. 
( A t t  19 )  - 

10 Feb 03 

at some point in  February, and most probably on this 
date, I m e t  with Hr. Haynes st his request and Mx. Dell'orto 
tc..dj;~.cuss.. the.-WOrMitg-G~~up. repart;... ... Z.-.LtrSo-d..ae ua-..a at...#@. . .  . . . .  

&aft report was A Q ~  a quality product. I t  war the pxoduct of 
a flawad working group process aid deeply flawed OLC Hamo. I 
believe I urged him to keep the report in  draft form and no t  
finalize i t .  I do recal l  suggesting thrt  he should tako the 
report, thank the Working Group leadership for its efPorts, 
and then stick the report in a drawer and -never let i t  see 
the l ight of day again." 

Uhder i cover meno entitled "Proposed Intarragation 
Strategy," I circul8t.d the third NCIS memo rddrossiag 
recomppendcd interrogation techniques. This c la s s i f i ed  paper 
constituted an academic traatment of the i s m e .  ( A t t  2 0 )  
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2 03 
r 

 his is the date of the las t  working Group report i n  OGC 
files.   his draft was as pnacceptable as ptior drafts, 

0 Mar 03 

Hr. Haynes convened a.mcting of the service General- 
counsel and the JAG6 t o  discuss the Working Gzoup process. 
During the course of this Saturday morning meeting, Secretary 
~unrsfeld entered the roam. He thanked us for our work and 
stressed how important the issues were. He cmph'asized the 
need to ensure that  the Group's recamendations were 
consistent with U . S .  law and values. 

X read i n  the washinaton POS~''  ( A t t  211 that Mr. Xaynes 
had w r i t t a n  a letter to  Sen- Patrick Leahy declaring that it  
was the policy of the Department of Defensef in esaencr, never 
to app3y t o r t u r e  or: i n f l i c t  cruel, inhumsn, or degrading 
trmatarent on its prisoners or datainees. I regarded thm 
letter ( A t t  221, which was dated June 25, 2003, as the perfect 
a~gresa ion  o f  the 1.ga.l obligatiaas binding DO0 sad the hamy 
culmination of the long debates i n  the Pentagon as t o  what the 
DQD detainee treatment policy 6hould be. ' I wrote m entail to  
m. Haynes (Att 23) exprssring my pleasure on h i s  letter .nd 
stating that I was proud to be on his team. 

I should note that neither I, OGC, nor -- to my knowl6dgc 
v anyone else in the DON ever received a coz~gleted version of 
the Working Group report. It was nsvar circulated for 
clearance. Over time, I wuld  came to assumr that thm report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . .  
had ni?rr*c 'bcm fsnS '.f'. . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Epilogue 

Thr issue of detainee interrogation has three pxincipal 
comgonenta: (1) the legal analysis that creates boundary 
limiting interrogation tac t ics  urd techniques; (2) the 

U p. d l r v i n ,  wV.S. Pledge. to A m i d  Torture, " Washingtoo m t ,  p. 
(June 27,  2ao3) .  

4 1 $ormod 0th-rviso 9aLy on Way 12, 2004, whoa X 'caltrd Aiz ?ozer 
Dapucy Corirrrl Co-01 Dlh w s  to .dv&.* h h  that I had heard rrforrnc.r 
to che xrport  in tslovfsod congmorAouaL hoariags on tho ~ b u  ~hsrlb 
suad.1. M r .  R.aao8 infozmed khat it i n  fact had bemn si-d out 8- 
bzlrfod to SOWTRCOH Caaaundrr GEN Rill a d  J'TF Coamaadar l4Gl)t nillor 
in mrch or A p r i l  2003. 
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policies adopted Zollowing the identification or t&e legal 
limits; and (3 )  the actual effects on the detainees. This i s  
how I viewed each of these areas -- law, policy, and detainee 
treatment -- i n  the Guantanapo context in the p e ~ i o d  after the 
events described above. 

2.v. To ary knowledge, the two principai DOD documants 
that address the legal aspects of  detainrr inter~ogation are . 
WI) GC Haynes' 8 'Suaa 25, 2003, le.tt8r to Sen. Lrahy, which X 
vim aj the definitive and appropriate statemant on the legal 
boundaries to detainee interrogation and treatment, and the 
Workfng Group Report. Because I viewed the R e ~ r t  as 
1nco.nsistent with thm Haynea Letter, I would be concerned t o  
the extent that t h ~ l e g a l  analysis In the Report i s  still  
ragaxdad as valid. However, since the Deparbhent of J u ~ t i c e  
ha8 publicly amouneed that they hGve withdraw the O W  
I w o u l d  regard - and I should assume DOD would also regard - 
tha Working Group Report M a t  so heavily relAed'on thm OLC 
~ a m o  as zio longer s h r ~ i f i g  as any kind of apprapriate guidance 
on the issues. - 

Policy. To my knowledge, a11 interrogation tochhiqtles 
authorized Lor use in  Wantananto after  January 15, 2003, fell 
yell  within tha boundaries authorized.by law. Certainly the 
interrogation matrix diacusad a t  pages 18-19 abwe also t e l l  
withih appropriate boundaries. 

Detainee ~Ze~tmUllt. %IS advia ed me, following Secretary 
~umcrfr~d' a January 19, 2003, suspension of tha intatrogation 
authorities contained in  the hcenrbar 2°4 Mmo. that the 
reports of detainee abusse a t  Guantursl~a had ceased. At no 
subsaquent time, up to and including the present, did NCIS or 
any -,othe-r .person. o~.-orguaization. forua~d .. tn ..au... my..rsporlt. .o.f . .  . ... . . . . . 

further detainee abuse. Because of NCISrs demonrrtrated 
integrity a d  .rbllity to detect detainee abuse at  Guurtairrpo, 
I f e l t  a high degree of confidence that the prisoner abuses at 
Guantanamo had indeed stopped after January 15, 2003. 

Alberto J. Nora 

~ m r m t l y ,  it war u.0 u8.d a= the l e g a l  analysis i n f a d n g  
Srcrmtrry o f  D-fea..'* April 2003 t a v r d  guidance lupra to CTIIC) 
interrogation tmchniquer l o t  which L was a l s o  not amrm until )(.y 2001) .  
** see, foatnotr a 1  .have. 
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Attachments: 
1, J T P - G i t p  Interrogation Logs/Notes (S)  
2 .  D6D GC Action Memo of 27 NOW 02 w/SECDEF not8 02 2 Dec 02 

and/support~ng docs (S) 
3 .  OPNAV memo N3/NSL NPM 466-02 of 4 Nov 02 t o  J-5 
4, RJUM Lohr e-mail to Alberto Hoxa of 19 Dec 02 (U) 
5. JAG Memo of Law of 16 Jan 03 1s) 
6. Hvnun Rights Watch ltr or 26 Dec 02 (U) 
7. Washington Post article "U.S. Deczieg Abuse but Defends 

Interrogationa" 26 Doc 02 (U) 
8.. Alblsrto Mora e-mail of 9 Jan 03 0 :29 to J a m 8  Durnm (u) 
9. Alberto Mora e-mil of 9 Jan 03 4:15 to Jamie Durn- (u) 
10. Alberto Mora e-mall of 10 Jan 03 1:19 to JaymLe m a n  (u) 
11. Xfberto Mora e-mail o f  10 Jan 03 4:53 t o  Jaymle Durnan (u) 
12. U . S .  Navy Gaaaral C 0 ~ r i s 8 1  Counter-Resistance Techniques 

&aft memo (S) 
13. Alberto Hora e-mail of 17 Jan 03  t o  Susan Livingatone (U) 
1 4 .  Alberto Mora a-mail of 17 Jan 03 t o  VADH Green (U) 
IS. Hazy Walker memo to Dataissmo Intoltrogrtion .Working Group, 

dtd 17 Jaa 03 (S) 
16. E-mails (3) between Alberto Hora and Mary Walker or 29-30 

Jan 03 (Vl ' 
37 .  Albarto Hora memo .re Propolred Alternative Approach to 

fntorroq~tiona, dtd 4 Eab 03 (S) 
1 8 .  Matrix of Dsta$nee Interrogation Technipu8a (S) 
19. Albert0 Mora maao re Proposed Alternative Approach to 

Interrogationa dtd, 6 Feb 03 (S) 
20.  Albrtto Kora mama re Propomed Interrogation Stratagy, dtd 

26 Z'rb 03 (S) 
21. Washington Post article "U.S. Pledges to Avoid TortureW 

27 Jun 03. (U) 
22.  Mr. krynes l t x  t o  Sen. Lcahy or 25 Jun 03 (U) 
23 - .  .db.=tG..M..=.&- . *  ~sil...6f..2.,...J~..03..t6..m... .Rc*e. ~ ...(u ., 
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US v, a1 Sharbi - Summary of 8-5 Conference Page 1 of 3 

Hodges, Keith 

From: Hodges, Keith 1- 
Sent: Wednesday, March 15,2006 1 :17 PM 

To: 

Subject: US v. al Sharbi - Summary of 8-5 Conference 

U.S. v. a1 SHARBI 
8-5 Conference Summary 
28 Feb 2006 

1. A conference was held at the request of the PO to receive a status update on Detailed Defense 
Counsel (DDC) concerns expressed in his 15 Feb 06 email about access to his client and difficulty 
establishing an attorney-client relationship. With the consent of the parties, the following personnel 
were present: 

LT Kuebler, Detailed Defense Counsel (DDC) 
Mr. Rachlin, Civilian Defense Counsel 
COL Sullivan, Chief Defense Counsel 

Prosecutor (Pros) 
Prosecutor 

COL JTF representative 
LTC JTF representative Km Mr. Harvey, Clerk of Commissions 

Mr. Hodges, Assistant to the Presiding Officer 

2. DDC indicated that he has requested to meet with the accused, but the accused has not yet consented 
to meet him. To encourage the accused to meet with him, DDC obtained a letter from the accused's 
father and delivered it to the accused. Despite having the letter, the accused has not yet agreed to meet 
with DDC. However, in a letter to LT Kuebler, the accused indicated a desire to meet with his father. 
LT Kuebler represented that he has worked closely and cooperatively with the accused's father, who is 
willing to travel to GTMO to meet with his son. DDC's expectation is that the father will affirmatively 
encourage the accused to accept representation by DDC and that this would likely be a significant factor 
in providing a favorable environment in which LT Kuebler can further attempt to meet with the accused 
and establish an attorney-client relationship with him. 

3. The JTF representatives indicated that, in order to meet with counsel, the accused is required to move 
from his present location, because his present location is not conducive to a visit by counsel. Security 
arrangements and the configuration of the physical facilities were not designed with counsel visits in 
mind. Facilities are available elsewhere that are appropriate for visits with counsel and the accused is 
authorized to use those facilities, however, the accused has thus far not been willing to go to those 
facilities. 

4. The JTF representatives confirmed that, in an effort to facilitate a meeting between DDC and the 
accused, MGEN Hood met with the accused. DDC confirmed that he understood the accused had a 
favorable reaction to the visit and that it was during this visit that the accused passed the letter to the 
MGEN, for deliver to DDC, indicating his desire to meet with his father. 
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US v. a1 Sharbi - Summary of 8-5 Conference Page 2 of 3 

5. MGEN Hood provided assurances to LT Kuebler that if a visit with the accused's family is arranged 
by the defense, the JTF will extend its support to facilitating the visit at Guantanamo Bay. JTF 
representatives emphasized that necessary arrangements, which are external to the JTF, such as travel 
and visas, were the responsibility of the defense. 

6. DDC acknowledged travel arrangements, visas and other arrangement external to the JTF were 
defense responsibilities and he indicated that he was working on those arrangements. JTF 
representatives indicated that, consistent with MGEN Hood's offer, JTF will facilitate a meeting with 
family members in conjunction with a session of the commission in the commission building. DDC had 
no objection to the venue for the meeting, but questioned the efficacy of first meeting the accused only 
minutes before his first appearance before the commission. JTF representatives provided DDC with a 
primary point of contact (LCDR-or coordinating the family visit. 

7. In addition to facilitating a visit by family members, the JTF representatives indicated that they were 
prepared to facilitate a phone call from a family member to the accused. Such a phone call would be 
permitted, provided it was initiated from the U.S. Embassy or a similar government facility, where the 
caller's ID could be verified and further provided that the call was monitored. DDC acknowledged this 
offer, but indicated he needed to consider further whether such a call would be helpful. 

8. The PO asked if there was anything else the DDC wished to request of the JTF in order to facilitate 
his meeting with the accused. DDC had no other requests. 

10. The parties agreed to proceed as follows: 

9. Defense: 

1 - DDC will provide a request to the Prosecution, to L C D R ~  the JTF staff, and to the PO for 
such delay as the DDC deems necessary in order to facilitate a family visit for the accused. 

2 - In support of that request for delay, DDC will provide to the Prosecution and to the PO a plan of 
action with milestones needed to accomplish a family visit. 

3 - DDC requested that the session scheduled for 28 Feb 2006 be delayed, pending consideration of the 
broader request for delay to accomplish a family visit. 

b. Prosecution: 

1 - In reply to any request for delay, the Prosecution will coordinate with the JTF staff and provide a 
written response to the defense and to the PO. 

2 - The Prosecution indicated they are prepared to proceed with a session as scheduled on 28 Feb 2006, 
but did not object to a delay of that session in order to consider and respond to the defense's broader 
request for delay. 

c. JTF Staff: 

1 - JTF Staff agreed to develop and to submit to the prosecution and to the defense a support plan for 
the family visit, beginning with Day-1 as the day the family arrives in Guantanamo Bay. 

2 - JTF Staff reiterated that they will facilitate a phone call between the accused and his family, under 
RE 60 (a1 Qahtani) 
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US v. a1 Sharbi - Summary of 8-5 Conference Page 3 of 3 

the conditions noted. 

1 1. The Assistant will make this document, and the following items, a Review Exhibit: 

a. Email from LT Kuebler of 15 Feb (Update email), APO email of 15 Feb setting the 8-5 
conference, 22 Feb email from LT Kuebler with other developments, and 22 Feb APO reply. This 
document is a single thread of emails. 

b. APO email of 14 March SUBJ: First Session in US v. a1 Sharbi, and LT Kuebler's reply and 
attachment forwarded with that reply. 

Is1 
DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 
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U.S. v. al Sharbi Page 1 of 4 

Hodges, Keith 

Sent: Wednesday, February 22,2006 959 AM 

To: 'Hodges, Keith'; Kuebler, William, LT, DoD OGC 

Subject: RE: Contact issues: U.S. v. al Sharbi - 8-5 Conference at GTMO 

Sir, 

1. In order to bring you up to date on events occurring since our last e-mail exchange and request further 
appropriate action concerning this matter, the following information is provided: 

2. Major General Hood (Commander, JTF GTMO) personally contacted Colonel Sullivan last Friday to discuss 
the difficulties I have encountered in attempting to establish contact with Mr. al Sharbi. MG Hood said that he 
would himself attempt to persuade Mr. al Sharbi to meet with me, that I should be prepared to travel to Miami at a 
moment's notice, and that JTF would do whatever was necessary to get me from Miami to GTMO ASAP. 
Accordingly, I made travel arran ements in anticipation of travel to GTMO early this week, but learned over the 
weekend, via e-mail from L T C h  that despite MG Hood's efforts, Mr. al Sharbi had refused to meet with me. 
Nonetheless, a number of positive indications did come out of MG Hood's discussions with Mr. al Sharbi as 
related to Col. Sullivan. Specifically, MG Hood indicated that Mr. al Sharbi reacted positively when MG Hood 
mentioned that I might be able to facilitate a meeting or other contact with Mr. al Sharbi's family. MG Hood 
indicated that Mr. a1 Sharbi's family would only be permitted to travel to GTMO if authorized by appropriate 
authority (i.e., the Department of State), but ensured that they would be well-treated in the event they are 
permitted to travel to GTMO. As I may have mentioned previously, I have been in contact with Mr. al Sharbi's 
family in Saudi Arabia. His father has been very cooperative and has offered his support and assistance in 
attempting to obtain his son's agreement to meet and cooperate with counsel in connection with military 
commission proceedings. Accordingly, I do not believe that I will have exhausted all reasonable efforts to 
establish a relationship with Mr. al Sharbi unless and until I am permitted to pursue this particular course of action 
(again, I believe that similar consideration has been afforded to prospective counsel in another case originally 
scheduled to go forward next week). Although I will work to facilitate a meeting between Mr. al Sharbi and his 
family at the earliest possible date, even with MG Hood's gracious offer of support, I don't see any way such a 
meeting can take place by next week. I am, however, hopeful that such a meeting could take place sometime in 
March, before the next anticipated "trial term" in GTMO. 

3. As I have said before, I believe the "worst case scenario" for my formation of an effective attorney-client 
relationship with Mr. al Sharbi would consist of a forced meeting immediately (even a day or two) prior to the initial 
session of the commission. Even if I am able to meet with Mr. al Sharbi in some form or fashion next week, I 
consider it extremely unlikely that I will obtain his consent to represent him and be prepared to go forward next 
week. Moreover, the prospect of an initial session as early as next week may adversely influence the manner in 
which I engage with him in our initial meeting(s), i.e., I may be compelled to "rush" the formation of a relationship, 
a concern to which you directed my attention during our January conference call. 

4. Based on the foregoing, and in order to spare all parties the logistical hardship in preparing for and attending a 
session next week, I respectfully request the PO to order a delay in the commencement of commission 
proceedings until, tentatively, the April "trial term" in GTMO. This is not a request for postponement of the "8-5  
session directed by the PO to take place in GTMO on 28 Feb 06. 

VR, WCK 

-----Original Message----- 
From: Hodges, ~eith(-b 
Sent: Wednesday, February 15, 2006 17:20 
To: Kuebler, William, LT, DoD OGC; Hodges, Keith 
Cc: Davis, Morris, COL, DoD OGC; Sullivan, Dwight- P&Q&hi, 
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1. CAPT O'Toole has directed that I send the addresses the following instructions. The Chief 
Defense Counsel, Chief Prosecutor, and LT Kuebler are requested to acknowledge receipt. 

2. At 0900,28 February, at the Commissions building at Guantanamo Naval Base, the Presiding 
Officer will hold an 8-5 conference for the purpose of discussing issues concerning the Defense's 
access to Mr. a1 Sharbi raised in LT Kuebler's email. The time may be adjusted to accommodate 
attendees, but the conference needs to be held on that day. The focus of the discussions will not 
be the past except as necessary to work for a systemic solution for the future. 

3. The Presiding Officer desires the following persons to be present: 
a. All defense counsel on the case. Mr Rachin is invited to attend. 
b. Prosecutors on the case. 
c. The Chief Defense Counsel and the Chief Prosecutor. 
d. A representative from the JTF SJA office (preferably the SJA.) 
e. Those personnel from JDOG andlor JTF necessary to discuss how LT Kuebler might have 

contact with his client under the circumstances. These persons should be of sufficient position 
that they can "make happen" those arrangements that might be agreed upon. 

3. The Chief Defense counsel is requested to ensure that the necessary logistical arrangements 
have been made so that LT Kuebler will be at this conference. Further, the Chief Defense 
Counsel is requested to extend an invitation to Mr. Rachin to attend, and if he wishes to attend, 
to make the necessary arrangements. 

4. The Chief Prosecutor is requested to identi@ and noti@ those persons listed in paragraph 3b, 
3d and 3e above and coordinate their presence. Authority to speak for the command is the key 
with respect to 3e. 

5. The Defense in a1 Sharbi perform those steps to request a visit with Mr a1 Sharbi on 1 2 
March in the event that the 8-5 results in suitable arrangements for the Defense to visit the client. 
(There is no point in missing this opportunity to visit with the client while counsel are already at 
GTMO.) 

6. If any clarification is necessary, please advise me immediately. 

7. The date for the initial session in US v. a1 Sharbi remains unchanged. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
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From: Kuebler, William, LT, DoD OGC - 
Sent: Wednesday, February 15,2006 4:05 PM 

Sir, 

Pursuant to your request for an update as to my status NLT 15 Feb 06, the following information is 
provided: 

On 17 Jan 06, 1 submitted a written request, via e-mail, to F i n g  for the prosecution's 
assistance in facilitating a face-to-face meeting with Mr. al a I, 1.e.' one that would not require his 
consent to be moved to a different camp. I specifically asked to be taken to see Mr. al Sharbi on 5 Feb 
06. L~-greed to discuss the request with the JTF. Shortly before departing for GTMO, I called LT 
o ascertain the status of the request. He informed me that the JTF would "assist in any way they 
can," or words to that effect, but that I would not be allowed to see Mr. al Sharbi in his cell. 

Mr. Rachlin and I traveled to GTMO on 4 Feb 06. We met with L~~R-Deputy SJA, JTF GTMO, 
on the morning of 5 Feb 06. LcD~-nfinned that we would not be permitted to see Mr. al Sharbi 
in his cell and then chastised us for not "arranging to see" Mr. al Sharbi with his office - a strange remark 
in light of the prosecution's agreement to help facilitate a meeting for 5 Feb 06 and the JTF's knowledge 
and refusal of our request. L ~ D R m h e n  said that he would see what he could do about setting up 
a meeting the next day, 6 Feb 06. 

On the morning of 6 Feb 06,l received an e-mail from ~ c ~ ~ w n d i c a t i n g  that JTF personnel had 
attempted to move Mr. al Sharbi for a meeting with counsel and that he had refused. Later that day, I met 
with the JTF SJA, L ~ m a n d  reiterated my desire to be taken to see Mr. a1 Sharbi in his cell. LTC 
a i d  that I would not be permitted this type of access to Mr. al Sharbi, citing concerns over "camp 
dynamics" as a basis - specifically, he noted a concern that if I were now taken to see Mr. al Sharbi 
contrary to his expressed desire not to meet with me, Mr. al Sharbi might use his influence with other 
detainees to create "problems" for the staff. I subsequently met with the JTF Commander, Major General 
Hood, at his request. MG Hood agreed to use the good offices of the JTF cultural advisor, and possibly 
even meet with Mr. al Sharbi himself, in order to persuade Mr. al Sharbi to meet with me. 

Upon return to the D.C. area and relocation to new spaces occasioned by the flooding of our offices, on 
10 Feb 06, 1 located and reviewed discovery materials provided by the prosecution while I was TDYlTAD. 
Included were statements from L T C - ~ ~  the JTF cultural advisor describing the prosecution's 
service of charges on Mr. al Sharbi in Nov 05 - approximately two weeks after my first visit to GTMO. At 
the time, Mr. al Sharbi was participating in a hunger strike and was being detained in a medical fac i l i  
with other detainees. The prosecutor sewing charges was allowed to enter the facility, along with the 
cultural advisor and the SJA. Mr. al Sharbi was told that there were two men who needed to "speak with 
him in private." He consented, was wheeled outside the facility and sewed with his charges. 

I should note that when I traveled to GTMO the first time in mid-Nov 05 and Mr. al Sharbi reportedly 
"refused to meet with me, I specifically asked L C D R ~ ~  L T C ~  it would be possible to see 
Mr. al Sharbi in the medical facility. I was told that I would not be allowed to enter the facility, and 
moreover, that such action would be imprudent because there would be no way to accomplish a meeting 
outside the view of the other detainees, thereby creating the appearance that Mr. al Sharbi was somehow 
"cooperating" with the government. In view of the aforementioned statements, it appears that this is not 
true and that the JTF staff, had they been so inclined, could have provided me with precisely the same 
type of access, in a somewhat confidential setting, as they provided to the prosecution. In addition, after I 
became aware of the fact that Mr. al Sharbi had been served in ome manner h prosecution within 
the medical facility, I recall discussing the matter with LCDR* LCDR&istinguished the 
prosecution visit, indicating that prior to meeting with the prosecution, Mr. al Sharbi was informed as to 
the purpose of their visit and that he had somehow agreed or consented to a meeting in order to be 

RE 60 (a1 Qahtani) 
Page 6 of I I 

308



U.S. v. a1 Sharbi Page 4 of 4 

served. I believe ~ c ~ ~ m p e a t e d  this claim when I met with him in GTMO last week. The sworn 
statements provided in discovery, however, do not support the contention that Mr. al Sharbi was aware of 
why he was being taken out of the medical facility before he was served. Rather, they indicate that the 
prosecution was allowed to establish contact in precisely the manner I suggested in my 17 Jan 06 e-mail 
to L T  I am certainly not accusing L C D R ~  intentionally deceiving me - I believe it more 
likely that he was mistaken. His comments are, however, reflective of the fact that I have not been 
extended the same courtesy as the prosecution. 

As things stand, I have not met with Mr. al Sharbi and cannot provide any information with respect to his 
desires concerning counsel, whether he wishes to proceed pro se, andlor whether he is presently 
competent to make these determinations. Although he has reportedly expressed an unwillingness to 
meet with me, I have no personal knowledge as to how "invitations" to meet with me have been 
presented or exactly how he has responded. Moreover, it appears that absent outside intervention, the 
JTF will continue to disparately treat the prosecution and defense in this case. 

Based on the foregoing, I must respectfully request additional time (until at least the April trial term) 
before the commencement of commission proceedings in this case in order to continue my efforts to 
establish an attomey-client relationship with Mr. a1 Sharbi. I recently submitted a request to the JTF to 
permit Mr. a1 Sharbi's father and mother to telephone or visit him in an effort to encourage his cooperation 
with counsel (it is my understanding that delay for similar reasons was recently provided to counsel in 
another case). I hope to receive a response to this request soon. My fear is that if commission 
proceedings commence, as currently scheduled, the week of 27 Feb 06, Mr. al Sharbi will be moved, with 
or without his consent (likely the latter), to the commission building and that my first meeting with him will 
take place moments before we go on the record and discuss his elections concerning counsel. My hope 
is to avoid an "involuntary" meeting through the intervention of Mr. al Sharbi's family, or (less likely) the 
JTF cultural advisor. However, if these efforts are unsuccessful, the JTF persists in its refusal to provide 
me with access to Mr. al Sharbi in the camp, and our first meeting must be a "forced" meeting of some 
type, I think it would be far better, and far more likely to eventually yield a positive result, if the meeting 
took place well in advance of the "initial session" in Mr. al Sharbi's case. 

If the JTF permits Mr. al Sharbi to have contact with his family, I will endeavor to arrange for such contact 
at the earliest possible date. I currently plan to travel to GTMO the week of 27 Feb and attempt again to 
meet with Mr. al Sharbi. 

VR, WCK 
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Hodges, Keith 

From: Kuebler, William, LT, DoD OGC(-) 

Sent: Tuesday, March 14,2006 12:45 PM 

To: 

Subject: RE: First Session in US v. al Sharbi 

Attachments: Request for telephone contact between accused and Family.pdf 

Sir, 

1. I contacted L C D R - ~ ~ O ~ ~  leaving GTMO the week of our 8-5. He indicated that it would be best to 
have some idea of a timeline before working out the details of a plan for a visit by Mr. a1 Sharbi's parents. Shortly 
after returning to my office, I contacted Mr. al-ather to confirm his willingness to travel to Cuba. He 
indicated that only he (not Mr. a l o t h e r )  would be coming. I also contacted MS.-ictim- 
Witness Coordinator for the Office of the Appointing Authority. Ms. Loftus graciously offered to provide support in 
obtaining necessary clearances for Mr. a1 Sharbi to travel to Cuba for the initial session in his son's case. 

2. In the meantime, in response to the Presiding Officer's direction to consider whether I wanted to arrange a 
telephone call, I have come to the conclusion that it would be best to arrange a telephone call at the earliest 
opportunity. ~ s . n c e  again, has graciously offered to assist. I provided her with a written request 
(addressed to the Appointing Authority) this morning, asking that Mr. a1 Sharbi be permitted to telephone his 
parents at the U.S. Consulate in Jeddah (the request is attached). 

3. Finally, I am making arrangements for a trip to Jeddah, Saudi Arabia, the week of 10 April. Assuming all goes 
as anticipated with respect to the phone call and Mr. al Sharbi, Sr.'s planned travel to Cuba, my trip may be 
unnecessary, however, given the logistical hurdles involved, I wanted to start making appropriate arrangements in 
the event it appears that my traveling to Saudi Arabia will be beneficial in achieving the desired result in this 
matter. 

4. In short, I believe I am making progress towards the objectives for which the Presiding Officer granted delay in 
this case, and am optimistic after speaking with Ms. Loftus that everything can be in place for an initial session the 
week of 24 April. Accordingly, I would ask that the Presiding Officer not schedule an initial session prior to that 
week. 

VR, WCK 

-----Original Message---- 
From: Hodges, ~eith (-) 

LT Kuebler, the Presiding Officer desires an update that answers the below. Please do this as 
soon as you can. 

1 .  Please provide a quick update on where you are in terms of meetingworking with Mr. al 
Sharbi and discussing his counsel choices? 
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2. Is there any reason the Presiding Officer should not hold a session during the week of: 

a. 3 Apr. 
b. 24 Apr. 

Please advise soonest. 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
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13 Mar 06 

From: LT William C. Kuebler, JAGC, USN, Detailed Defense Counsel 
To: Mr. John D. Altenberg, Jr., Appointing Authority for Military Commissions 

Subj: REQUEST FOR TELEPHONE CONTACT BETWEEN ACCUSED AND FAMILY 

Ref: (a) Military Commission Instruction No. 4 
(b) Military Commission Instruction No. 8 
(c) Phonecon w/ Ms. Ksren Loftus of 9 Mar 06 

1. Pursuant to refkmce (a), on or about 14 November 2005, I was detailed to represent Ghassan 
Abdullah Al-SMi, a Saudi national held at Naval Station Guantanamo Bay, Cuba, in 
connection with a charge referred for trial by Military Commission. Mr. Al-Sharbi has, however, 
declined qeated invitations to meet with me. As a result, I do not currently have an attorney- 
client relationship with Mr. Al-Sharbi, and fear significant impairment of my ability to represent 
him in the event he does not ultimately accept my representation and am I ordered to represent 
him in connection with Commission proceedings. 

2. The Prrsiding Officer in Mr. Al-Sharbi's case originally scheduled an initial session for 1 
March 2006. At a conference conducted pursuant tg paragraph 5 of reference (b) (an "8-5 
conference"), on 28 February 2006, I obtained a delay in the commencement of Commission 
pmceedings to coordinate travel by Mr. Al-Sharbi's parents to Cuba in connection with the 
initial session of his Commission. As I explained to the Presiding Oficer, I have been in contact 
with Mr. Al-Sharbi's father, who resides in Jeddah, Saudi Arabia. He has been very cooperative 
and has expressed his willingness to enwurage his son to cooperate with counsel in this case. It 
is my hope that Mr. Al-Sharbi will respond positively to this encouragement. In addition, at the 
8-5 conference, representatives of the Joint Task Force, Guantanamo Bay, indicated that it would 
be possible to arrange for a telephone call between Mr. Al-Sharbi and his family, provided the 
family is willing to travel to a nearby U.S. Embassy or Consulate. I was directed to consider 
whether I wanted to arrange a telephone call in addition to a visit. After giving the matter 
consideration and discussing it with Mr. Al-Sharbi's father, I believe it would be best to arrange 
for telephone contact between Mr. Al-Sharbi and his parents before a visit There is a U,S. 
Consulate in Jeddah, Saudi Arabia, at which they can readily receive a telephone call fiom their 
son. 

3. In light of the foregoing, and pursuant to reference (c), I respectfully request your assistance 
in facilitating telephone contact between Mr. Al-Sharbi and his parents at the earliest possible 
date. The purpose of the telephone call would be for Mr, Al-Sharbi's parents to speak with their 
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Hodges, Keith H CIV USSOUTHCOM JTFGTMO 
- 

From: Kuebler, William, LT, DoD OGC - 
Sent: Wednesday, March 15,2006 2:01 PM 

Subject: RE: US v. al Sharbi - Summary of 8-5 Conference 

Sir, 

Thank you for the summary. Upon review, there are just a few additional items that I would request to be made 
part of the record concerning the 28 Feb 06 8-5: 

(1) Col. Davis was absent from the conference notwithstanding the PO's request that he attend. 
(2) Mr. Rachlin, although admitted to the pool of qualified civilian counsel is not, at present, Mr. al Sharbi's 
"Civilian Defense Counsel" - he currently represents Mr. al Sharbi (through Mr. al Sharbi's "next friend) in habeas 
proceedings. 
(3) We discussed the circumstances of the prosecution's service of charges on Mr. al Sharbi and I noted my 
concern that detailed defense counsel had not received the same level of consideration as received by the 
prosecution with respect to matters of "access." 
(4) 1 directed the PO's attention to the fact that a Criminal Investigation Task Force agent had gained access to 
and attempted to interview Mr. al Sharbi on 16 Jan 06. 
(5) The APO indicated that he had spoken with employees of the Bureau of Prisons to ascertain whether BOP had 
any procedures for dealing with situations such as the one presented by Mr. al Sharbi's reported refusal to meet 
with counsel. 

If it is too late to include these items in the summary, I would respectfully request that this e-mail be made a 
review exhibit and attached to the record of trial. Thank you. 

VR, WCK 

-----Original Message---- 
From: Hodges, Keith 
Sent: Wednesday, March 15,2006 13:17 
To: 

Subject: US v. al Sharbi - Summary of 8-5 Conference 

U.S. v. a1 SHARBI 
8-5 Conference Summary 
28 Feb 2006 

1 .  A conference was held at the request of the PO to receive a status update on Detailed Defense 
Counsel @DC) concerns expressed in his 15 Feb 06 email about access to his client and 
difficulty establishing an attorney-client relationship. With the consent of the parties, the 
following personnel were present: 
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LT Kuebler, Detailed Defense Counsel (DDC) 
Mr. Rachlin, Civilian Defense Counsel 
COL Sullivan, Chief Defense Counsel 
LT   rose cut or (Pros) :q Prosecutor 

JTF representative 
LTC JTF representative 
Mr. Harvey, Clerk of Commissions 
Mr. Hodges, Assistant to the Presiding Officer 

2. DDC indicated that he has requested to meet with the accused, but the accused has not yet 
consented to meet him. To encourage the accused to meet with him, DDC obtained a letter from 
the accused's father and delivered it to the accused. Despite having the letter, the accused has not 
yet agreed to meet with DDC. However, in a letter to LT Kuebler, the accused indicated a desire 
to meet with his father. LT Kuebler represented that he has worked closely and cooperatively 
with the accused's father, who is willing to travel to GTMO to meet with his son. DDC's 
expectation is that the father will afirmatively encourage the accused to accept representation by 
DDC and that this would likely be a significant factor in providing a favorable environment in 
which LT Kuebler can further attempt to meet with the accused and establish an attorney-client 
relationship with him. 

3. The JTF representatives indicated that, in order to meet with counsel, the accused is required 
to move from his present location, because his present location is not conducive to a visit by 
counsel. Security arrangements and the configuration of the physical facilities were not designed 
with counsel visits in mind. Facilities are available elsewhere that are appropriate for visits with 
counsel and the accused is authorized to use those facilities, however, the accused has thus far 
not been willing to go to those facilities. 

4. The JTF representatives confirmed that, in an effort to facilitate a meeting between DDC and 
the accused, MGEN Hood met with the accused. DDC confirmed that he understood the accused 
had a favorable reaction to the visit and that it was during this visit that the accused passed the 
letter to the MGEN, for deliver to DDC, indicating his desire to meet with his father. 

5. MGEN Hood provided assurances to LT Kuebler that if a visit with the accused's family is 
arranged by the defense, the JTF will extend its support to facilitating the visit at Guantanamo 
Bay. JTF representatives emphasized that necessary arrangements, which are external to the 
JTF, such as travel and visas, were the responsibility of the defense. 

6. DDC acknowledged travel arrangements, visas and other arrangement external to the JTF 
were defense responsibilities and he indicated that he was working on those arrangements. JTF 
representatives indicated that, consistent with MGEN Hood's offer, JTF will facilitate a meeting 
with family members in conjunction with a session of the commission in the commission 
building. DDC had no objection to the venue for the meeting, but questioned the efficacy of first 
meeting the accused only minutes before his first appearance before the commission. JTF 
representatives provided DDC with a primary point of contact (LCDR- for coordinating 
the family visit. 

7. In addition to facilitating a visit by family members, the JTF representatives indicated that 
they were prepared to facilitate a phone call from a family member to the accused. Such a phone 
call would be permitted, provided it was initiated from the U.S. Embassy or a similar 
government facility, where the caller's ID could be verified and further provided that the call was 
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monitored. DDC acknowledged this offer, but indicated he needed to consider further whether 
such a call would be helpful. 

8. The PO asked if there was anything else the DDC wished to request of the JTF in order to 
facilitate his meeting with the accused. DDC had no other requests. 

10. The parties agreed to proceed as follows: 

a. Defense: 

1 - DDC will provide a request to the Prosecution, to L C D R ~  the JTF staff, and to the 
PO for such delay as the DDC deems necessary in order to facilitate a family visit for the 
accused. 

2 - In support of that request for delay, DDC will provide to the Prosecution and to the PO a plan 
of action with milestones needed to accomplish a family visit. 

3 - DDC requested that the session scheduled for 28 Feb 2006 be delayed, pending consideration 
of the broader request for delay to accomplish a family visit. 

b. Prosecution: 

1 - In reply to any request for delay, the Prosecution will coordinate with the JTF staff and 
provide a written response to the defense and to the PO. 

2 - The Prosecution indicated they are prepared to proceed with a session as scheduled on 28 Feb 
2006, but did not object to a delay of that session in order to consider and respond to the 
defense's broader request for delay. 

c. JTF Staff: 

1 - JTF Staff agreed to develop and to submit to the prosecution and to the defense a support plan 
for the family visit, beginning with Day-1 as the day the family arrives in Guantanamo Bay. 

2 - JTF Staff reiterated that they will facilitate a phone call between the accused and his family, 
under the conditions noted. 

11. The Assistant will make this document, and the following items, a Review Exhibit: 

a. Email from LT Kuebler of 15 Feb (Update email), APO email of 15 Feb setting the 8-5 
conference, 22 Feb email from LT Kuebler with other developments, and 22 Feb APO reply. 
This document is a single thread of emails. 

b. APO email of 14 March SUBJ: First Session in US v. a1 Sharbi, and LT Kuebler's reply 
and attachment forwarded with that reply. 

Is/ 
DANIEL E. O'TOOLE 
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CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 
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Challenges for Came Decision No, 2004401 (Unclassified) 

1 
UNITED STATES 1 

v. 1 
SALIM AHMED HAMDAN - Case No. 04-0004 ) Appointing Authority 

1 Decirion on 
) Chrllenges for Cause 

UNITED STATES 1 
v. ) Decision No. 2004-00 1 

DAVID MATI'HEWS HICKS - Case No. 04-0001 1 
) October19, 2004 

Initial hearings were held in each of the above cases at Guantanamo Bay, Cuba, 
on August 24 and 25,2004, respectively, during which voir dirt was conducted.' In both 
cases, counsel h r  both sides reviewed detailed written questionnaires completed by each 
commission member, conducted voir dire of the commission as a whole, and then 
conducted extensive individual voir dire of the presiding officer, each of the four 
commission members, and the one alternate membd Some of the commission members 
were also individually questioned by counsel in closed session so that classified matters 
could be examined? In both the Hamdan and Hi& cases, defense counsel challenged 
the Presiding Officer, three of the four commission members, and the altcmate 
commission member. During the hearings, the prosecution opposed all the challenges in 
both cases. However, in a subsequent brief filed by the Chief Prosecutor, the prosecution 
modified their position and no longer oppose3 the challenges for cause against Colonel 
(COL) B (a ~arine): Lieutenant Colonel (LTC) T, and LTC C. 

' The initid hearing in U d u l  States v. al Bahlul, Caw No. 04-0003, war b M  on August 26,2004, at 
Guanranamo Bay, Cuba. Tha procmhgs in tbat casa were upended prior to wir din to molve the 
accused's request to represent himself. The initial bearing in United States v. a1 Qosf, Case No. 04-0002, 
was held on August 27,2004, at Ouantanamo Bay, Cuba. Voir dim iu that case is scheduled to be 
conducted in November 2004. 
By compuimn, in the Nazi Saboteur MiliWy Cozimbdon d u c t a d  during World War n. def- 

couneel asked only two questions of the commh~ion as a whole and cmdumd w individual voir dire. 
Tbcre wen no challenges fix cause. See Trarwcript of Proceediage before the Military Commissions to Try 
Persws Chargod with Offenses Agdmt the Law of War ad the Articlss of War, Waehington D.C., July 8- 
3 1,1942, transcribed by the University of Mhmcsota, 2004, avullable at 
http.JI~~~..soc.umn,edu/~naZi-~bo~naZiOl .htm at pp. 13-14. 

To what extent voir dire is conducted during any military commission is a matter within the discretion of 
the PFesiding M o t r .  'Tbe Pnsidiag 0- ohall determine if it is namsary to conduct or permit 
questioning ofmembm (including the Pnsidurg OfIicar) on iaares of whether them is good cause for their 
removal. The Md'i Officer may permit qudoning in any manner ha deems appropriate . . . [and shall 
ensm that] any such qwstioning shall be m w l y  fbcurtd w issues pmainhg to whether good cause 
may exist fw the r e m o d  of any member.'' DoD Military Commission Insbruction No. 8, "Administrative 
Pxocdums," paragraph 3A(2) (Aug. 31,2004) [aucinafkr MCI No. 81. The Pmiding Officer permitted 
extensive, widaranging voir dire in both of these cwa. Them was w objection by any counssl that the 
M n g  OfBcm impsdod in any way their ability to conduot full and extensive voir dim of all the 
rncmbuu, including the PFasiding OfEcer. ' The final coaunission member, COL B (an Air Faroc officer). was not cbaliengad by either side in eithtr 
case. All further r a f m e a  to COL B hcrch mfor to COL B, the h4arhe. 
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Challenges for Cause Decision No. 2004-001 (Unclassified) 

In each case, the Appointing Authority considered the aid tmwript, the written 
briefs of the parties, the written questionnaires completed by the members, and the 
written recommendations of the Presiding Office. While each case is decided on the 
record of trial in that case, this joint decision is provided because of the close similarities 
in the voir dire of the members and the arguments of counsel in both cases. Additionally, 
defense counsel from the a1 Qmi case has also filed a brief concerning the proper 
standard for the Appointing Authority to apply when deciding challenges for cause. 

Military Cornmiasion Procedural Provisions on Challenges fir Cause 

The Appointing Authority appoints military commission members ''based on 
competence to perfom the duties involved" and may remove members for "good cause." 
DoD Directive No. 5105.70, "Appointing Authority for Military Commissions," 
pmgraph 4.1.2 (Feb. 10,2004) [hereinafter DoD Dir. 5 105.701. See also DoD Military 
Commission Order No. 1, " M u r e s  for Trials by Military Commissions of Certain 
Non-United States Citizens in the War Against T d s m , "  Section 4A(3) (Mar. 21, 
2002) [hereinafter MCO No. 11; MCI No. 8 at paragraph 3A(1). To be qualified to serve 
as a member or an alternate member of a military commission, each person "shall be a 
commissioned officer of the United States armed forces ("Military Officer"), including 
without limitation resene personnel on active duty, National Guard personnel on active 
duty in Federal sewice, and retired personnel recalled to active duty." MCO No. 1 at 
Section 4A(3). Compare Article 25(a), Uniform Code of Military Justice, 1 0 U.S.C. Ej 
825(a) bereinafter UCur]. 

The Residing Officer may not decide challenges for cause but must "forward to 
the Appointing Authority information and, if appropriate, a recommendation relevant to 
the question of whether a member (including the Presiding Officer) should be removed 
for good cause. While awaiting the Appointing Authority's decision on such matter, the 
Presiding Officer may elect either to hold proceedings in abeyance or to c~ntinue."~ MCI 
No. 8 at paragraph 3A(3). In the Hamdan and Hicks cases, consistent with this authority, 
the Presiding Officer has scheduled due dates for motions, motion hearing dates, and 
tentative trial dates pending the Appointing Authority's decision on these challenges. 

"In the event a member (or altemate member) is removed for good cause, the 
Appointing Authority may replace the member, direct that an alternate member serve in 
the place of the original member, direct that proceedings simply continue without the 
member, or convene a new commission." MCI No. 8 at paragraph 3A(1). 

The term "good cause" is not defined in any of these provisions but is defined in 
the Review Panel instruction as including, but not limited to, "physical disability, military 
exigency, or other circumstances that render the member unable to perform his duties." 

' On Septsmbar 15,2004, the Appointing Authody sent the following d to the Miding Officer: 
"Please forward your observations and ~ m m ~ ~ d a t i o n s  relating to challenges fbr MUBC." That same day, 
ths M i  Officer pmvidod written teco-tions concaning the mommendad standard for 
deciding chdengee fm causa and hie recommendations on the challenges against each mtmber in the 
Hamdon and Hicks caste. 
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Challenga for Cause Decision No. 2004-001 (Unclassified) 

DoD Military Commission Instruction No. 9, "Review of Military Commission 
' ," paragraph 4B(2) (Dec. 26,2003). This is the same definition of good 

=convening authority or a military judge uses to excuse a court-martial 
member after assembly of the court. See Manual for Courts-Martial, United States, Rules 
for Courts-Martial 505 (2002) [hereinafter RCM] . 

Parties9 Positions Concerning the Stmdard for Determining Challenges for Good 
Cauw 

At the request of the Presiding Officer, defense counsel in Hcundan, Hicks, and a1 
Qosi, as well as the Chief Prosecutor, filed briefb concerning the appropriate standard for 
the Appointing Authority to apply when deciding challenges for "good cause." The 
defense briefi in Hicb and a1 Qosi advocate the adoption of the standard set forth in 
RCM 912(9 including the "implied bias** provision which states that a member shall be 
excused for cause whenever it appears that the member "[sJhould not sit as a member in 
the interest of having the [military commission] h e  fiom substantial doubt as to legality, 
fairness, and impartiality." RCM 912(f)(l)o, While making some different arguments 
in support of their position, defense counsel in Hich and a1 Qosi advocate that the RCM 

' 912(f)(l)(N) court-martial standard should be applied without change in military 
commissions. Under this standard, implied bias is determined via a supposedly objective 
standard, the test being whether a reasonable member of the public would have 
substantial doubt as to the legality, fhirness, and impartiality of the proceeding. See 
U~~ited States v. Strand, 59 M J. 455,458-59 (2004). Defense counsel in Hamdan agree 
that the RCM 9 12(f)(1 )(N) court-martial standard should be applied to military 
commissions, but argue that the reasonable member of the public must be taken h m  the 
international community. 

The brief filed by the Chief Prosecutor recommends the following standard be 
adopted: '*A member shall be disqualified when there is good cause to believe that the 
member cannot provide the accused a full and fair trial, or the member's impartiality 
might reasonably be questioned based upon artidable facts." 

The Presiding Officer recommends that a challenge fw cause should be granted 
*Sf there is good cause to believe that the person could not provide a 111 and fair trial, 
impartially and expeditiously, of the cases brought before the Commission. I do not 
believe that there is an 'implied bias' standard in the relevant documents establishing the 
Commissions." (Mem. for Appointing Authority, Military Commissions at paragraph 2, 
Sept. 15,2004.) 

The parties cite no controlling standatd for deciding challenges for cause before 
military commissions. Nevertheless, it is helpfbl to examine the challenge standards in 
courts-martial, United States f e d d  practice, and under international practice when 
deciding the appropriate challenge standard for military commissions. 
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Applicability of the Uniform Code of Military Juatice and the Manual for Courts- 
Martial to Military CommiMions 

As explained below, while some of the provisions of the UCUT expressly apply to 
military commissions, none of the provisions of the Manual for Courts-Martial, including 
the implied bias standard endorsed by defense counsel, apply to military commissions. 
Article 21 of the UCMJ provides: 

8 82 1. Art. 21 Jurisdiction of courts-martial not exclusive 

The provisions of this chapter conferring jurisdiction upon 
courk+mEvital do not deprive military commissions, 
provost courts, or o t k  military tribunals of concurrent 
jurisdiction with respect to ofFmders or offenses that by 
statute or by the law of war may be tried by military 
commissions, provost courts, or other military tribuna~s.~ 

UCMJ art. 21. Article 36 of the UCMJ states: 

$836. Art. 36 President may prescribe rules 

(a) Pretrial, trial, and post-trial procedures, including 
modes of proof, fbr cases arising unda this chapter triable 
in courts-martial, military commissions and other military 
tribunals, and procedures for courts of inquiry, may be 
prescribed by the President by regulations which shall, so 
far as he considers practicable, apply the principles of law 
and the rules of evidence generally recognized in the trial 
of criminal cases in the United States district courts, but 
which may not & contrary to or inconsistent with this 
chapter [I0 U.S.C. $8 801-9461, 

(b) All rules and regulations made under this article shall be 
uniform inwk as practicable. 

UCMJ art. 36 (emphasis added). In 1990, the phrase "and shall be reported to Congress" 
was deleted from the end of subsection (b). See National Defense Authorization Act for 
Fiscal Year 1991, Pub. L. No. 101-510, Section 1301,104 Stat. 1301 (1990). 

As rectntly as Nwember 22,2000, less than one year before the 911 1 attacks, Congr- again recognized 
the independent jurisdiction of military commiaaions. See Military &-rial Jurisdiction Act of 2000, 
Pub. L. No. 106-523 (adding a scctiun entitled "Criminal offansts committed by Gertnin m e m h  of the 
Armed Forces and by p o r a o ~ ~  employed by or accompanying the Armod Po- outaide the United Statea," 
18 U.S.C. 8 3261 (2000)). 18 U.S.C. 8 3261(c) statoa tbat "[nJothing in this chapter [18 U.S.C. 3261 et 
q.] may be oansmred to dqxivc a court-martial, military commieeiou, provost court, or other military 
tribunal of CO-t jurisdiction with tespect to off- or offensas that by statute or by the law of war 
may be tried by a court-martial, d t a r y  commission, provost court, or other military rribunal!' id. 
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Consistent with this Congressional authority, on November 13,2001, the 
President entered the fillowing finding: 

Given the danger to the safety of the United States and the 
nature of international terrorism, and to the extent provided 
by and under this order, I find consistent with section 836 
of title 10, United States Code, that it is not practicable to 
apply in military commissions under this order the 
principles of law and the rules of evidence generally 
recoguized in the trial of criminal cases in the United States 
district courts. 

Military Order of November 13,2001, "Detention, Treatment, and Trial of Certain Non- 
Citizens in the War Against Tmrism," 66 F.R. 57833, Section l(f) (Nov. 16,2001) 
[hereinafter President's Military Order]. 

Accordingly, the Manual for Courts-Martial does not apply to trials by military 
commissions because of the congressionally authorized finding in the President's 
Military Ordw. Howwcr, the President's statutory authority to promulgate different trial 
rules for military wmmissions is not unlimited. Military commission bial procedures 
must comply with two statutory conditions contained in the Uniform Code of Military 
Justice. First, all such rules and regulations shall be "uniform insofar as practicable." 
UCMJ art. 36@). 

Second, any such rule or regulation "may not be contrary to or inconsistent with" 
the Uniform Code of Military Justice. UCMJ art. 3qa). Most of the UCMJ's provisions 
specifically apply to courts-marital only, but some also expressly apply to military 
cammissions as well. For example, Articles 21 (jurisdiction), 28 (court reporters and 
intcqmtas), 37(a) (unlawful command influence), 47 (mhd to appcar or testify), 48 
(contempts), 50 (admissibility of recards of courts of inquiry), 104 (aiding the enemy), 
and 106 (spies) all expressly apply to military commissions. 

Article 41 of the UCMJ discusses challenges for cause, but is expressly applicable 
only to trials by court-martial and does not prescribe the standard to use when deciding a 
challenge for "cause." See UCMJ art. 41(a)(l). Article 29 of the UCMJ provides that no 
member of a court-martial may be excused after the court has been assembled "unless 
excused as a result of a challenge, excused by the military judge for physical disability or 
other good cause, or excused by order of the convening authority for good cause." 
UCMJ art. 29(a) (emphasis added). 

In historical military jurisprudence, a general statement or assertion of bias was 
not a proper challenge. The challenge had to dl- specific fads and circumstances 
demonstrating the basis of the alleged bias. See generally William Winthrop, Military 
Law and Precedents 207 (Government Printing Ofice 1920 reprint) (1 896). Challenges 
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"for favor," as implied bias challenges were historically known, did not, by themselves, 
imply bias. 

p]hc question of their sufficiency in law being wholly 
contingent upon the testimony, which may or may not, 
according to the character and sign$cance of all the 
circumstances raise a presumption of partiality. Such are 
challenges founded upon the personal relations of the juror 
and one of the parties to the case; their relationship, when 
not so near as to constitute [actual bias]; the entertaining by 
the juror of a qualified opinion or impression in regard to 
the merits of the case; his having an unfavorable opinion of 
the character or conduct of the prisoner, his having taken 
part in a previous trial of the prisoner for a different 
offhce, or of another person for the same or a similar 
offence; or some other incident, no matter what . . . which, 
alone or in combination with other incidents, may have so 
acted upon the juror that his mind is not 'in a state of 
neutrality' between the parties. 

Id. at 216 (emphasis added). In such cases, the question of whether the member is or is 
not biased ''is a question offact to be determined by the particular circumstances in 
evidence." Id. at 216- 1 7 (emphasis in original). 

Challenges for Cause in United States Federal CourQ 

In federal practice, the seminal case on implied bias is Smith v. Phillips, 455 U.S. 
209,2 17 (1 982) (boldface added): 

[DJue process does not require a new trial every time a 
juror has been placed in a potentially compromising 
situation. Were that the rule, few trials would be 
constitutionally acceptable. The safeguards of juror 
impartiality, such as voir dire and protective instructions 
EKrm the trial judge, are not infallible; it is virtually 
impossible to shield juron fbm every contact or influence 
that might theoretically affect their vote. Due process 
means a jury capable and willing to decide the case solely 
on the evidence before it, and a trial judge ever watchfir1 
to prevent prejudicial occurrences and to determine the 
effect of such occurrences when they happen. 

In an often cited concurring opinion, Justice O'Connor writes that: 

While each case must turn on its own facts, there are some 
extreme situations that would justify's finding of implied 
bias. Some examples might include a revelation that the 
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juror is an actual employee of the prosecuting agency, that 
tba juror is a close relative of one of the participants in the 
trial or the criminal transaction, or tbnt the juror was a 
witness or somehow involved in the criminal transaction. 

Id. at 222. 

The docbrine of implied bias is "limited in application to those extreme situations 
where the relationship between a prospective juror and some aspect of the litigation is 
such that it is highly unlikely that the average person could remain impartial in his 
deliberations under the circumstances." Brown v. Warden, No. 03-2619,2004 U.S. App. 
LEXIS 13944, at 3 (3rd Cir. July 6,2004 unpublished) (quoting Person v. Miller, 854 
F.2d 656,664 (4th Cir. 1988)). "The implied bias doctrine is not to be lightly invoked, 
but 'must be reserved fbr those extreme and exceptional circumstances that leave serious 
question whdhtr the trial court subjected the defendant to manifestly unjust procedures 
resulting in a miscarriage of justice."' United States v. Cemto-Reyes, 176 F.3d 1253, 
1261 (2d Cir. 2000) (quoting Gonzales v. nomas, 99 F.3d 978,987 (10th Cir. 1996)). 

Military courts-martial practice also purports to follow the Smith Supreme Court 
precedent, with the highest military appellate court concluding that "implied bias should 
be invoked rarely." See United States v. Warden, 5 1 MJ. 78,8 1 (2000); see also United 
States v.'lavender, 46 M.J. 485,488 (1997) (quoting Smith v. Phillips, 455 U.S. 209,217 
(1982)). In practice, however, the U. S. Court of Appeals for the Armed Forces has been 
more liberal in granting implied bias challenges than the various U.S. Federal Circuit 
Courts of Appeals. But even in courts-martial, military appellate courts look at the 
"totality of the factual circumstances" when reviewing implied bias challenges. See 
United States v. Strand, 59 M.J. 455,459 (2004). 

The American Bar Association recently proposed a minimum standard for 
deciding challenges for good cause: 

At a minimum, a challenge for cause to a juror should be 
sustained if the juror has an interest in the outcome of the 
case, may be biased fbr or against one of the parties, is not 
qualified by law to serve on a jury, or may be unable or 
unwilling to hear the subject case fairly and impaxtially. . . . 
In ruling on a challenge for cause, the court should evaluate 
the juror's demeanor and substantive responses to 
questions. If the court d-ines that there is a reasonable 
doubt that the juror can be fair and impartial, then the court 
should excuse him or her fiom the trial. The court should 
make a record of the reasons for the ruling including 
whatever factual findings are appropriate. 

American Bar Association, Standards Relating to Jury Trials, Draft, September 2004. 
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International Sturdrvds for Challenges for Cause 

Intcmational law generally provides for the right of an accused to an impartial 
tribunal. The Intemational Criminal Tribunal for the Former Yugoslavia (ICTY) and the 
International Criminal Tribunal for Rwanda (ICTR) statutorily establish impartiality as a 
judicial requirement. Statute of the International Criminal Tribunal for the Former 
Yugoslavia, art. 13, U.N. Doc. S/25704,32 ILM 1 159,1195 (May 3,1993); Statute of the 
International Criminal Tribunal for Rwanda, art. 12, U.N. Doc. S/Res/95S, U.N. SCOR 
3453,33 ILM 1598,1607 (Nov. 8,1994). The Rules of Evidence and Procedure of both 
the ICTY and ICTR state that "[a] judge may not sit on a trial . . . in which he has a 
personal interest or concerning which the Judge has or has had any association which 
might affect his or her impartiality." Rules of Procedure and Evidence, Intemational 
Criminal Tribunal for the Former Yugoslavia, Rule 15, U,N. Doc. ITI3URev. 32 (Aug. 
12,2004); Rules of Procedure and Evidence, International Criminal Tribunal for Rwanda, 
Rule 15, U.N. Doc. lTR/3/REV. 1 (June 29,1995). 

Several international treaties and conventions recognize the right to an impartial 
tribunal. The Empeaa Convention on Human Rights and the International Covenant on 
Political and Civil Rights guarantee the accused a fair trial and recognize the right to an 
impartial tribunal. In nearly identical language, the standards in both documents require 
a criminal tribunal to be fair, public, independent, and competent. See European 
Convention on the Protection of Human Rights and Fundamental Freedoms, art. 6, 
Section 1, opened for signature, 2 1 3 UNTS 22 1 (Nov. 4,1950); International Covenant 
on Political and Civil Rights, art. 14, Section 1,999 UNTS 171 (Dec. 16,1966). 

The European Court of Human Rights has reviewed numerous cases for alleged 
violations of the right to an impartial tri'bunal or judge. In evaluating impartiality, the 
Court consistently emphasizes that judges and tribunals must appear to be impartial. 
Piersack v. Belgium, Series A, No. 53 (Oct. 1, 1 982). In Piersack v. Belgium, the Court 
noted that a tribunal, including a jury, must be impartial fiom a subjective as well as an 
objective point of view. Id. at para. 3qa). The Empean Court of Human Rights 
atlhned this consideration in Gregory v, United Kingdom, stating that "[tlhe Court notes 
at the outset that it is of fundamental importance in a democratic society that the courts 
inspire confidence in the public . . . ." Gregory v, United Kingdom, 25 Eur. H.R. Rep. 
577, para. 43 (Feb. 25, 1997). As a result of an overriding need to maintain an 
appearance of impartiality, national legislation often eqtablishes specific relationships or 
perceived conflicts that disqualify a judge on the basis of appearances rather than an 
objective finding that a judge is indeed impartial. 

In evaluating whether there is an appearance of impartiality that gives rise to a 
challenge of a judge or juror, the European Court of Human Rights noted that lack of 
impartiality includes situations where there is a "legitimate doubt" that a juror or judge 
can act impartially. Piersack, Series A, No. 53 at para. 30. m e r ,  it is necessary to 
"examine whether in the circumstances there were sufficient guarantees to exclude any 
objectively justified or legitimate doubts as to the impartiality of the jury . . . ." Gregory, 
25 E u .  H.R. Rep. at para. 45. Despite this seemingly expansive approach, the European 
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Court of Human Rights has ruled consistently that a judge is pmumed to be impartial 
unless proven otherwise. LeCompte, van Leuven and De Meyeres v. Belgium, Series A, 
No. 43 (June 23,198 1). Thus, as a pradical matter, it is the rare case in which the 
impartiality of a judge is ~ s f u l l y  challenged on the basis of a judge's relationship to 
others when such relationship is not specifically enumerated as a disqualifjing factor 
under national legislation. 

The Appeals Chamber for the International Criminal Tribunal for Rwanda has 
exhaustively analyzed thc European Court of Human Rights cases, as well as cases from 
common law states, and developed the fbliowing standard to interpret and apply the 
concept of impartiality: 

[A] Judge should not only be subjectively fiee from bias, 
but also that there should be nothing in the surrounding 
circumstances which objectively gives rise to an 
appearance of bias. On this basis, the Appeals Chamber 
considers that the following principles should direct it in 
interpreting and applying the impartiality requirement of 
the Statute: 

A. A judge is not impartial if shown that actual bias 
exists. 
B. There is an unacceptable appearance of bias if: 

i. a Judge is a party to the case, or has a 
financial or proprietary interest in the outcome of a 
case, ot if the Judge's decision will lead to the 
promotion of a cause in which he or she is involved, 
together with one of the parties . . . ; or 

ii. the circumstances would lead a 
reasonable observer, properly informed, to 
reasonably apprehend bias. 

Prosecutor v. Fwwdnja, para. 189, Case No. I IT-95-1 7/1 -A, Judgment, 
(July 2 1,2000). 

The Appeals Chamber noted that an informed observer is one who takes into 
account the oath, as well as any training and experience of the juror. On the basis of this 
test, the Appeals Chamber found no violation, holding that the judge's membership in an 
international organization was one of the very futors that qualified her as a judge at the 
Tribunal and thus such membership wuld not be the basis for a claim of bias. The 
Chamber also noted that judges may have personal convictions that do not amount to bias 
absent other factors. Id. at para. 203. 
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Appointing Authority Standard for Deciding Challenges for Cause 

The President's Military Order establishes the trial standard that military 
commissions will provide "a 111 and lir trial, with the military commission sitting as the 
triers of both Eact and law." President's Military Order at Section 4(c)(2). Considering 
all of the above, the Appointing Authority will apply the following standard, which 
includes a limited implied bias component, when deciding challenges for cause against 
any member of a military commission: 

Based on the totality of the factual circumstances, a 
challenge for cause will be sustained if the member has an 
interest in the outcome of the case, may be biased for or 
against one of the parties, is not qualified by commission 
law to serve on the commission, or may be unable or 
unwilling to hear the case fairly and impartially considering 
only evidence and arguments presented in the accused's 
trial. 

In applying this standard, a member should be excused if the m r d  establishes a 
reasonable and significant doubt concerning his or her ability to act fairly and impartially. 
Additionally, the following factors will be considered, although the existence of any one 
of these factors is not necessarily an independent ground warranting the granting of a 
challenge and no one factor necessarily carries more weight than another. In each case 
the challenge will be decided based upon the above standard, taking into account any of 
these factors that may be applicable and considering the totality of the factual 
circumstmces in the case. 

(1) Has the moving party established a factual basis to support the challenge? 

(2) Does the non-moving party oppose the challenge? 

(3) What recommendation, if any, did the Presiding Officer make concerning the 
challenge? See MCI No. 8 at paragraph 3A(3). 

(4) Does the record demonstrate that the challenged member possesses sufficient 
age, education, training, experience, length of service, judicial temperament, 
independence, integrity, intelligence, candor, and security clearances, and is otherwise 
competent to m e  as a member of a military commission? See MCO No. 1 at Sections 
4A(3)-(4); DoD Dr. 5 105.70 at paragraph 4.1.2; UCMJ art. 2S(d)(2). 

(5) Does the record establish that the challenged member is able to lay aside any 
outside knowledge, association, or inclination, and decide the case fairly and impartially 
based upon the evidence presented to the commission? See Irvin v. Dowd, 366 U.S. 717, 
722-23 (1 96 1) (citations omitted). 
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Examples of good c a w  that wodd noxmally wamnt a manba's removal fiom a 
military cammission include situations whem tho msmbar dosll not meet the 
qualifications to dt on or has not been prapaly eppointad to a military ammission; has 
formod or expressed a definite opinion as to the guilt or innocence of the a& as to 
any o f h s e  char& has bumne physically disabled; ar has iutcmtionally disclod 
protected Mwmation b m  a r e f d  military commission caw without proper 
authorization. 

Codderatbn of Individual Challenge8 

The def- chsllengu to LTC C ere based upon his ongoing stnmg emotions and 
anger because of 911 1 and his real and present appteaamion that his h i l y  may be 
harmed if he p a r t i d m  in these mnmissiolyl. At trial, the prosecution opposed this 
challenge, Howcvar, the postMng brief filed by the Chief Pmcmtor does not oppose 
this challenge. The Presiding OfFica balieva that there is "some muse'' to grant a 
challenge against LTC C baooarsc his q x m s a  would provide a masonable p c m  cause 
to doubt his ability to provide an impartial trial. 

During his voir dire in HMldan, LTC C acknowledged that he indicated in his 
written questiomak tbat he had a d& to sedr justice k those who @shad at the 
hands of the tcarorists, that he was very ungry about the warts of 911 1, md that he still 
had m n 8  anorions about what happawd, LTC C furthg stated that he believed terrorist 
oqphtions would satk out both he and his tiimily h revenge simply because of his 
participation in these commissions. He also stated that at one point he held the opinion 
that the pcnwns being detainsd at auatntaMmo Bay were temrists. 

During his voir dire in Hi&, LTC C stated that he would try to put his motions 
aside and look at the cam objectively. He rdhned that he had participated in 
discussions with o#u soldiaar whcm he probably stated that ail of the detainees at 
Guantanamo Bay were tarrorists, but that in mtmspoct that was no longer his opinion. 

LTC C's past statunents concexning the dc4ainem at Ouantanamo, coupled with 
his &ng atmng eonotiona concerning the 911 1 attacks, asete a masonable and 
significant doubt aa to whatha he could lay aside his emotiom and judge the evidence 
prewmted in these cases in a hir and impartial maanar. Accdingly, based on the 
totality of the factual cimmbmcas, the challango for csuse against LTC C wiil be 
g r d *  
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The defense challenges to COL S are based upon his emotional reaction when 
visiting Ground Zero as well as his attendance at the funeral-) 

The prosecution opposed this 
challenge at bid. The post-hearing brief filed by the Chief Prosecutor also opposes this 
challenge, without elaboration. 

The Presiding Officer's written recommendation is that there is no cause to grant 
a challenge against COL S: 

His voir dire did not reveal any information which might 
cause a reasonable person to believe that he could not 
provide a full and fair trial, impartially and expeditiously. 
His method of speaking his deliberation when responding, 
his ability to understand not only the question but the 
subtext of the question - all of these show that he is a bright 
attentive officer who will be able to provide the unbiased 
perspective which is rquired by the President for this trial. 
Even if one were to accept an "implied bias" standard, there 
was nothing in the voir dire to cause a reasonable person to 
believe that he is in any way biased in these cases. Based 
on my personal observations of COL S while he was 
discussing the death o [ I e  was not 
unduly affected by the individual death - he regretted the 
death, but he has had a long career during which he has had 
occasion to see many Marines die. 

In the Hamdan record, COL S described his reaction to attending the fimeral of 

1 have been a battalion commander. I have been a 
regimental commander. I have been in the Marine Corps 
28 years. It is not the first Marine that, unforlunately, that I 
have seen die, whether he was on or off duty in the Marine 
Corps. The death of every Marine I have known or served 
with has a deep affect on me, but it is no different that -- 
that Marine's worth is no more or less than the other 
Marines, unfortunately, that 1 have served with who have 
been killed. 

In the Hamdan record, COL S described his emotions while visiting G m d  Zero: 
"It is a sad sight. A lot of destruction there. Hard to fathom what was there and what 
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was left.. . . . I would imagine that everyone who saw it was angry." COL S stated that 
he did not still think about his visit to Ground Zero. 

In the Hicks record, COL S described his emotions while visiting Ground Zero as 
sadness rather than anger, again noting that there was a lot of destruction and loss of life. 
COL S responded as follows when asked how he would separate his 9/11 feelings and 
personal experiences from the evidence presented at trial: 

COL S: It's separate things. 
DC: Can you just cxplain for us how you go about doing 
that. Because we -- you understand that we need to know 
and be confident that you can be a fair commissioner, 
separate those things out, and give Mr. Hicks the fair trial 
that he's due and that we understand that you understand is 
your responsibility. 
COL S : I understand. I've read these charges. I 
understand that the fad that anybody's charged with 
anything doesn't [im]ply more than that they're charged 
with it. And I make no connection in my mind between 
those charges and my visit to the World Trade Center. 
DC: Nothing further, thank you. 

COL S's written questionnaire and his voir dire in Hicks both indicate that, for a 
non-attorney, COL S has considerable prior military legal experience. COL S stated that 
he had previously served as both a witness and a member (juror) in courts-martial; that he 
has served as a special court-martial convening authority o n w i f f e r e n t  occasions; and 
has attended specialized military legal training in the form of Senior Officer's Legal 
Courses and a Law of Land Warfare Course. He also conducted numerous summary 
courts-marital where he made determinations of both law and fact, just as members of 
military commissions are required to do. 

As the defense stated in their brief in the Hicks case, "most Americans, and 
possibly all military personnel, are gripped by strong emotion, whether sadness, anger, 
confusion, frustration, fear, or revenge, at the memory of the September I 1' attacks . . . 
." The issue, however, is not whether a potential military commission member 
experienced a strong emotional reaction to events that happened over three years ago, or 
even whether that person candidly acknowledged such feelings, but rather is the member 
still experiencing those emotions such that he is unable to lay aside those feelings and 
render a verdict based solely on the evidence presented to the military commission. As 
the United States Supreme Court has stated: 

It is not required, however, that the jurors be totally 
ignorant of the facts and issues involved. la these days of 
swifi, widespread and diverse methods of communication, 
an important case can be expected to arouse the interest of 
the public in the vicinity, and scarcely any of those best 

RE 62 (al Qahtani)
Page 13 of 28

330



Challenges for Cause Decision No. 2004-001 (Unclassified) 

qualified to serve as jurors will not have formed some 
impression or opinion as to the maits of the case. This is 
particularly true in criminal cases. To hold that the mere 
existence of any preconceived notion as to the guilt or 
innocence of an accused, without more, is sufficient to 
rebut the presumption of a prospective juror's impartiality 
would be to establish an impossible standard. It is 
suficient ifthe juror can lay aside his impression or 
opinion and render a verdict based on the evidence 
presented in court. 

Irvin. 366 U.S. at 722-23 (citations omitted) (emphasis added). 

Unlike LTC C, nothing in either record demonstrates that COL S is experiencing 
any ongoing emotions as a result of his 9/11 experiences. The Presiding Officer's 
recommendation states that there was nothing in COL S's demeanor during voir dire that 
indicated that he was unduly affected by the death ofl-1 

COL S, who has considerable legal training and experience, clearly stated 
that he can and will try these cases without reference to his 9/11 experiences. Nothing in 
either record creates a reasonable and significant doubt as to COL S's ability to decide 
these cases fairly and impartially, considering only evidence and arguments presented to 
the commissions. Accordingly, the challenge for cause against COL S will be denied. 

LTC T and COL B 

The defense challenged both LTC T and COL B based upon their involvement 
with t the time Mr. Hamclan and Mr. Hicks were apprehended. 

The defense challenged LTC T based 
the ground i n o m  approximatel 
period during which both Mr. Hamdan and Mr. Hicks were captured and detained. At 
trial, the prosecution opposed this challenge. The post-hearing brief filed by the Chief 
Prosecutor does not oppose this challenge. 

The Presiding Officer concluded that there is cause to grant a challenge against 
LTC T because: 

~roblematic in regards to his knowledne of activities in the 
thereby possibli impacting on his 

impartiality. He, in fact, was a person who could 
lerjtimately be viewed as a mssible victim in this case. 
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modus operandi of both sides would not have an undue 
influence upon the deliberations of the panel." 

mission to capture enemy personnel, but that he was not involved with the capture of Mr. 
Harridan. He stated that it is possible that he may have s e e r l l l l l ) o n  Mr. Hamdan, 
but he has no memory of Hamdan's case. During his voir dire in Hicks, LTC T stated he 

During a closed session of trial, the Hamdan defense counsel challenged COL B 
based upon his role in transportin 

h the open session, defense challenged COL B based on the appearance of 
unfairness because of his prior dut 

During both open and closed sessions of trial, the Hick defense counsel challenged 
COL B because his knowledge o-ifically his knowledge 
of the transportation of detainees, is such that he would be better suited to'be a witness 
than a commission member, and firher that his links with personnel in theater were such 
that he could be characterized as a victim. 

At trial, the prusecution opposed the challenge against COL B. The post-hearing 
brief filed by the Chief Prosecutor does not oppose this challenge. The Presiding 
Officer's opinion is that there is no cause to grant a challenge against COL B. 

In his written auestionndue. COL B indicated that on 9/11 he was newlv assimed 

During voir dire, COL B stated that he was not involved in making the 
determinations of what detainees were eligible for transfer to ~uantanamo- 

He specifically 
remembered Mr. Hicks' name and that he was Australian. He stated that he probably 
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Based on the totality of the factual circumstances, including the classified voir 
dire of LTC T and COL B which were reviewed but not discussed herein, the challenges 
for cause against both LTC T and COL B will be =anted. Both officers were activelv 

significant doubt as to the ability of these two members to decide these cases fairly and 
impartially. 

Presiding Officer 

Hamdan's defense counsel challenged the Presiding Ofiicer on four grounds: 

(1) He is not qualified as a judge advocate based on being recalled from retired 
service and not being an active member of any Bar Association at the time he was 
recalled; 

(2) As an attorney, he will exert improper influence over the other non-attorney 
members; 

(3) Multiple contacts, in person or through his assistant, with the Appointing 
Authority thus creating the appearance of unfairness; and 

(4) Previously formed an opinion on the accused's right to a speedy trial as 
expressed in a July 15,2004, meeting with counsel ftom both the prosecution and the 
defense. 

Hicks' defense counsel challenged the Presiding Officer on the same four general 
grounds. At trial, the prosecution in both cases opposed the challenge against the 
Presiding Officer. In a subsequent brief, the Chief Prosecutor recommended the 
Presiding Officer evaluate whether he should remain on the commission in light of the 
implied bias standard proposed by the prosecution as previously described herein. 

Presiding Oficer 's Judge Advocate Status 

Military Commission Order No. 1 requires that the "Presiding Officer shall be a 
Military Officer who is a judge advocate of any United States anned force." MCO No. I 
at Section 4A(4). The Presiding OTncer's written questionnaire, dated August 18,2004, 
indicates that he currently is, and has been, an associate member of the Virginia State Bar 
since 1977 and that he has never practiced law in the civilian sector. 

In a written brief, Hamdan's defense counsel asserts the following: 
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1) All Army judge advocates are required to remain in good standing in the bar of 
the highest court of a state of the United States, the District of Columbia, or a Federal 
Court. U.S. Dep't of Army Reg. 27-1, "Judge Advocate Legal Services," para. 13-2h(2) 
(Sept. 30,1996) fiereinafter AR 27-11. 

2) The Virginia State Bar maintains four classes of membership: active, associate, 
judicial, and retired. Associate members are entitled to all the privileges of active 
members except that they may not practice law (in Virginia). 

3) Because the Presiding Officer is only an associate member of the Virginia Bar, 
he is not authorized to practice law in the Anny Judge Advocate General's Corps. 

In Virginia, the term "good standing" applies to both associate and active 
members and refers to whether or not the requirements to maintain that specific level of 
membership have been met. Unauthorized Practice of law, Virginia UPL Opinion 1 33 
(Apr. 20, 1989), available at 
http:/lwww.vsb.org!pf~d~Yopinions/~p1~~p1~0pl33. "Good standing" 
generally means that the attorney has not been suspended or disbarred for disciplinary 
reasons and has complied with any applicable rulea concerning payment of bar 
membership dues and completion of continuing legal education requirements. 

As the proponent of AR 27-1, The Judge Advocate General (TJAG) of the Army 
is the appropriate authority to d e t d n e  whether associate membership in the Virginia 
Bar constitutes "good standing" as contemplated in that regulation. The record 
establishes that the Presiding Officer's status with the Virginia Bar has not changed since 
he was admitted to the Virginia Bar in 1977. The record also shows that, as an associate 
member of the Virginia Bar, he practiced as an Army judge advocate for twenty-two 
years, including ten years as a military judge. Prior to his senrice as a military judge, the 
Army TJAG personally certified the Presiding Ofhxr's qualifications to be a military 
judge as required by the Uniform Code of Military Justice. See UCMJ art. 26(b). 
Accordingly, this challenge is without merit. 

Undue Int .nce over Nonattomey Members ofthe Commission 

Under the President's Military Order, the commission members sit as "triers of 
both fact and law." President's Military Order at Section 4(c)(2). The defense asserts 
that this particular Presiding Officer will we his expeaience as a military trial judge and 
attorney to exert undue influence over the non-attorney members of the commission 
when deciding questions of law, In Hamdan, the Presiding Officer addressed this issue 
with the members as follows: 

Members, later I am going to instruct you as follows: As I 
am the only lawyer appointed to the commission, I will 
instruct you and advise you on the law. However, the 
President has directed that the commission, meaning all of 
us, will decide all questions of law and fact. So you are not 
bound to accept the law as given to you by me. You are 
h e  to accept the law as argued to you by counsel either in 
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court, or in motions. In closed confhnces, and during 
deliberations, my vote and voice will count no more than 
that of any other member. Can each member follow that 
instruction? 
Apparently so. 

Is there any member who believes that he would be 
required to accept, without qwstion, my instruction on the 
law? 
Apparently not. 

The exceptional difficulty and pressure with being the h t  Presiding Officer to 
serve on a military commission in over 60 years cannot be overstated. The Presiding 
Officer must conduct the proceedings with independent and impartial guidance and 
direction in a trial-judge-like manner. At the same time, the Presiding Oflicer must 
ensure that the other non-attorney members of the wmmission fully exercise their 
mponsibilities to have an equal vote in all questions of law and fad. There is nothing in 
either record that remotely suggests that this Presiding Officer does not understand the 
delicate balance that his responsibilities require. Accordingly, the challenge on this basis 
is without merit. 

Relationship with the Appointing Authority Creates Appearance of Unfairness 

The precise fadual basis for challenge on this ground was not very well 
articulated by counsel in either Hamdon or Hicks. In Harndan, the defense counsel's 
entire oral argument on this ground was as follows: 

We are also challenging based on the multiple contacts that 
you have had, either through your assistant, or through 
yomelfi with the [Alppointing [AJuthority. I understand 
that you said that this is not going to influence you in any 
way. We believe that it creates the appearance of 
unfairness, and at least at that level, we challenge on that. 

Defense counsel in Hamdan did not further articulate a factual basis for this challenge in 
their post-hearing brief. 

In Hicks, defense counsel orally adopted the same challenge grounds as Hamdan 
including "the relationship with the appointing authority" and the "perception of the 
public" under the implied bias standard in RCM 912(f)(l )@I). Defense counsel in Hicks 
did not further articulate a fictual basis for this challenge in their post-hearing brief, even 
though they individually and rather extensively discussed the factual basis for their 
challenges against the other four challenged members. 

The gist of this challenge appears to be that defense counsel perceive that a close 
personal Griendsbip exists between the Presiding Officer and the Appointing Authority, 
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and that the Presiding Officer will be viewed as, or act as, an agent of the Appointing 
Authority rather than an independent, impartial Presiding Officer. Alternately stated, the 
Appointing Authority will somehow appear to influence the performance of the Presiding 
Officer. To evaluate this challenge, it is necessary to understand the traditional social and 
professional relationships between a convening authority and officer members of courts- 
martial under the Uniform Code of Military Justice, as well as the criminal sanctions 
against unlawfully influencing the action of a member of a court-martial or a military 
commission. 

In addition to duty or professional responsibilities, military officers of all grades, 
and often thcir spouses, are expected by custom and tradition to participate in a wide 
variety of social functions hosted by senior commanding officers or general officers. 
Such functions include formal New Year's Day receptions, fonnal Dining ins (dinners 
for officers only), formal Dining Outs (dinnm for officers and spouses/datts), formal 
Dinner Dances, Change of Command ceremonies, promotion ceremonies, award 
ceremonies, informal Hail and Farewell dinners (welcoming new officers and "roasting" 
departing offices), retirement ceremonies, and funerals of members of the unit. Because 
attendance at all such social functions is customary, traditional, and expected, such 
attendance is not indicative of close personal friendships among the participants. 

In most cases, commanders who are authorized to convene general courts-martial 
unda the UCMJ are high-ranking general or flag officers. See generally UCMJ art. 22. 
The eligible 'guy pool" of officers for a general court-martial includes officers assigned 
or attached to the convening authority's command or courts-martial jurisdiction. The 
convening authority is required to select offiwrs for courts-martial duty, who, in his 
personal opinion, are "best qualified for the duty by reason of age, education, training, 
experience, length of service, and judicial temperament." UCMJ art. 25(d)(2). 
Consequently, convening authorities frequently select as court members officers who 
they know well and whose judgment they trust. 

To ensure that these professional and social relationships between convening 
authorities and court members do not affect the impartiality or fairness of trials by courts- 
martial or military mmmissions, and to maintain the neutrality of the convening 
authority, Congress enacted Article 37(a), UCMJ, 'Unlawfully influencing action of 
00urt."~ This is one of the UCMJ articles that expressly applies to military commissions. 
This statute prohibits any "attempt to coerce, or by any authorized means, influence the 

- - 

' UCMJ art. 37(a) states in pcrtbnt part (smphasia added): 

(a) No authority convening a ganaal, special, or eurnmary wurt-mdal, nor any other wmmading 
officer, may oansura, rep- or admonish tho court or any member, military judge, or counscl thenof, 
with respect to tbo finding8 or seotence adjudged by the court, or with respect to any o t k  wcerciscs of ita 
or his fUncti01~1 in the conduct of the proceadings. No person aubjcot to thia chapter may attempt to coerce 
or, by m y  unauhxiad meuy influeact tha action of a court-naanial or my other military tribunal or any 
member themoJ in raaching the findings or ecntcncc in any case, or the action of any convening, 
approving, or miming authority with rospect to his judicial acts. 
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action of [a] . . . military tribunal or any member thereof, in reaching the findings or 
sentence in any case!' UCMJ art. 37(a). Additionally, the knowing and intentional 
violation of the procedural protection afforded by Article 37(a), UCMJ, is a criminal 
offense in that any person subject to the UCMJ who 'howingly and intentionally fails to 
enforce or comply with any provision of this chapter [I 0 U.S.C. fig 801 -9461 regulating 
the proceedings before, during, or after trial of an accused" may be punished as directed 
by a court-martial. UCMJ art. 98(2). The Presiding Officer, as a retired Regular Army 
officer recalled to active duty, and the Appointing Authority, as a retired member of the 
Regular Army, are both persons subject to trial by court-martial under the UCMJ. See 
UCMJ art. 2(a)(1),(4). 

Article 37(a), UCMJ, protects not only the impartiality of courts-martial and 
military commissions, but also the judicial acts of a convening authority (appointing 
authority). "A convening authority must be impartial and independent in exercising his 
authority . . . . The very perception that a person exercising this awesome power is 
dispensing justice in an unequal manner or is being influenced by unseen superiors is 
wrong." United States v. Hagen, 25 M.J. 78,86987 (C.M.A., 1987) (Sullivan, J., 
concurring) (citations omitted). Even though a convening authority decides which cases 
go to trial, he or she must remain neutral throughout the trial process, See, e.g. United 
States v. Davis, 58 M.J. 100,101, 103 (C.A.A.F. 2003) (stating that a convicted 
servicemember is entitled to individualized consideration of his case post-trial by a 
neutral convening authority). The Appointing Authority for Military Commissions, as an 
officer of the United States appointed by the Secretary of Defense pursuant to the 
Constitution and Title 10, United States Code, has a legal and moral obligation to execute 
the President's Military Order in a fair and impartial manner, consistent with existing 
statutory and regulatory guidane. 

In his written questionnaire for counsel, the Presiding Officer stated the following 
about his relationship with the Appointing Authority (emphasis added): 

b. Mr. Altenburg: 

1. I first met (then) CPT Altenburg in the period 
1977-1978, while he was assigned to Fort Bragg. My only 
specific recollection of talking to him was when we 
discussed utilization of courtrooms to try cases. 

2. To thc best of my knowledge and belief, I did 
not see or talk to Mr. Altenburg again until sometime in the 
spring of 1989 at the Judge Advocate Ball in Heidelberg. 
Later, in November-December 1990, (then) LTC Altcnburg 
obtained Desert Camouflage Uniforms fbr [another judge] 
and me so that we would be properly outfitted for trials in 
Saudi Arabia. 
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3. During the period 1992 to 1995, (then) COL 
Altenburg was the Staff Judge Advocate, XVIII Airborne 
Corps and Fort Bragg while I was the Chief Circuit Judge, 
2"d Judicial Circuit, with duty station at Fort Bragg. Our 
offices were in the same building. My wife, (then) Mkl M 
[I, was the Chief of Administrative Law in the SJA office 
fiom 1992 to 1994, During this period, Mr. Altenburg and 
I became fiends. We saw each otha about twice a week 
and sometimes more than that. We generally attended all 
of the SJA social functions. He and his wife (and children 
- depending upon which of his children were in residence 
at the time) had dinner at our house at least three times in 
the three years we served at Fort Bragg. I attended several 
social hctions at his quarters on post. Though he was a 
convening authority and I was a trial judge, we were both 
disciplined enough to not discws cases. lam sure there 
were times when he was not pleased with my rulings. 

4. From summer 1995 to summer 1996 when Mr. 
Mtenburg was in Washington and 1 was at Fort Bragg, he 
and I probably talked on the telephone three or four times. 
I believe that he stayed at my house one night during a 
TDY to Fort Bragg (but I am not certain). 

5. During the period June 1996 to May 1999, I was 
stationed at Manahcim, Gamany and Mr. Altenburg was in 
Washington. Other than the World-Wide JAG Conferences 
in October of 1996,1997, and 1998, I did not see nor talk 
to MG Altenburg except once-in May of 1997, I attended a 
fmewell [ceremony] hosted by MG Altcnburg for COL 
John Smith. In May 1999, MG Altenburg presided over 
my retirement ceremony at The Judge Advocate General's 
School and was a primary speaker at a ''roast" in my honor 
that evening. 

6. Since my retirementporn the Army on 1 July 
1999, Mr. Altenburg h a  never been to our house and we 
have never been to his. From the time of my retirement 
until the week of 12 July 2004, I have had the occasion to 
speak to him on the phone about five to ten times. I had 
two meetings or personal contacts with him during that 
period. First, in July or August 2001 when I was a primary 
speaker at a "mast" in MG Altenburg's honor at Fort 
Belvoir upon the occasion of his retirement. Swnd,  in 
November (I believe) 2002, I attended his son's wedding in 
Orlando, Florida [near the Pmiding Officer's home]. 
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7. I sent him an email in Dcccmber 2003 when he 
was appointed as the Appointing Authority to congratulate 
him, I also sent him an email in the spring of 2004 when I- 
heard that he had named a Presiding Officer. Sometime in 
the spring of 2004, I called his house to speak to his wife, 
After we talked, she handed the phone to Mr. Altenburg. 
He explained that sstting up the office and office 
procedures was tough. I suggested that he him a formex JA 
Warrant Officer whom we both knew. 

8. To the best of my memov, Mr. Altenburg and I 
have never discussed anything about the Commissionr.or 
how they shouldfirnction. Without doubt, we have never 
discussed any case spec@calrlly or any ofthe cases in 
general. I am certain that since being appointed a 
Presiding w e e r  we have had no discwsions about my 
duties or the Commission IMals. 

The voir dire in Hamdan did not pursue the natwe of any personal relationship 
between the Presiding Officer and the Appointing Authority. During his voir dire in 
Hicks, the Presiding Officer stated the following concerning his relationship with the 
Appointing Authority (emphasis added): 

DC: Now, I want to explore your relationship with the appointing authority. 
PO: Okay. 
DC: You have known Mr. Altenburg [since] 1977,19781 
PO: Yes, sometime in that frame. 
DC: And you had a professional affiliation for a period of time? 
PO: As 1 said before my knowledge of Mr. Altenburg up until 1992 was minimal, I mean, 
really. Now he was the S JA of the 1 AD, the I st Armored Division, and I was over on the 
other side of Oennany. We wcre at Bragg at the same time, but like I said 1 maybe talked 
to him once, I think. You see people on post, but that is about it. He and I were on the 
same promotion list to major, but he had already left Bragg by then. In 92 he came to 
Bragg as the SJA and I was the chief circuit judge with my offices right there at Bragg in 
his building, and my wife was his chief of [Administrative Law]. So from 92 to 96 you 
could say that we had a close professional relationship and within, I don't know, a couple 
months it became a personal relationship. 
DC: And whcn you retired in May of 1999, Mr. Altenburg presided over your retirement 
ceremony? 
PO: Right, at the JAG school. 
DC: And he was also the primary speaker at a roast in your honor that evening? 
PO: Ycs. 
DC: And, in fact, whcn Mr. Altenburg retired in the summer of 2001 you wcre the 
primary speaker at his roast? 
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PO: No, there w m  three speakers. I was the only one who was retired and could say bad 
hiqp about him. 
DC: And you also attended his son's wedding in sometime in the fall of 20021 
PO: In Orlando, yeah. 
DC: And you also contacted Mr. Altenburg when you learned that he became the 
appointing authority for these commissions? 
PO: Right, I did. 
DC: And you are aware that there were other candidates for the position of presiding 
officer? 
PO: Yeah, uh-huh. 
DC: Thirty-- others, in fact? 
PO: Okay. No. What I know about the selection process I wrote. I don't h o w  who else 
was considered and who else was nominated. Knowing the Department of Defense I 
imagine that all four services sent in -- excuse me, that there were lots of nominations and 
they went somcwhm and they got to Mr. Altmburg somehow. I don't know how many 
other people were nominated. 
DC: So the ultimate question is how would you answer the concerns of a reasonable 
person who might say based on this close rciationship with Mr. Altenburg that there is an 
appearance of a bias, or impartiality -- or partiality rather and that. you were chosen not 
because of independence or qualifications, but rather because of your close relationship 
with Mr. Altenburg, and how would you answea that mcern? 
PO: Well, I would sayjirst of all that a person who were to examine my record as a 
military judge - and all of it is open source. All of my cases are up on file at the Judge 
Advocate General's ofjce in DC - could see at the time when I was the judge at Bragg, 
sitting as ajudge alone, acquitted about six or seven of the people he referred to a court- 
martial. ?%ey could look at the record of trial and see that in several cases I reversed his 
personal rulings. They could look at nry record as a judge and see that I really don't care 
who the SIA was in how I acted. So a reasonable person who took the time to examine my 
record would say, no, it doesn't matter. 

P: Sir, do you care what Mr. Altenburg thinks about any ruling or decision you might 
make? 
PO: No. You want to ask what I think Mr. Altenburg wants fkom me? 
P: Do you know, sir? 
PO: No, I asked would you like to ask me what I think he wants? 
P: Yes, sir. 
PO: Okay. I think John Altenburg, based on the time that I have known him, wants me to 
provide a fill andfair trial of these people. That's what he wants. And I base that on 
really four years of close observation of him and my knowledge of him. That's what I 
think he wants. 
P: Do you think there would be any repercussions for you if he disagreed with a ruling of 
yours or a vote of yours? 
PO: You all went to law school; right? 
P: Yes, sir. 
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PO: Remember that first semester of law school and everyone is really scared? 
P: Yes, sir. 
PO: Well, I went on the funded program and all the people around me were really scared, 
but I said to myself, hey the worst that can happen is I can go back to being an infantry 
officer, which I really liked. Well the worse thing that can happen here, h m  you all's 
viewpoint, if you think about that, is I go back to sitting on the beach. Zdon'r have a 
profdona1 cateer. Mr. Altenburg is not going to hurt me. Okay. 
P: Yes, sir. Nothing further, sir. 

There is no factual basis in either record to support granting a challenge against 
the Presiding Officer on this ground. The m r d s  establish no actual bias by the 
Presiding Officer as a result of his former, routine, social and professional relationships 
with the Appointing Authority, nor do the parties advocate any such actual bias. Even on 
an implied bias basis, no well-infbrmed member of the public who understands the 
traditional social relationships among military officers and the criminal prohibitions 
against the Appointing Authority attempting to influence the Presiding Officer's actions 
would have any reasonable or significant doubt that this Presiding Officer's kimess or 
impartiality will be affected by his prior social contacts with the Appointing Authority. 

Such a finding is consistent with federal cases reflecting that the mere fact that a 
judge is a fiend, or even a close fiend, of a lawyer involved in the litigation does not, by 
that fact alone, require disqualification of the judge. See, e.g., Bailey v. Broder, No. 94 
Civ. 2394 (S.D.N.Y. Feb. 20,1997) (holding that a showing of a friendship between a 
judge and a party appearing before him, witbout a factual allegation of bias or prejudice, 
is insufficient to warrant reousal); In re Cook, 160 B.R. 701,706-08 (Bankr. D. Conn. 
1993) (stating that a "judge's fkiendship with counsel appearing before him or herdoes 
not alone mandate disqualification."); United States v. Kehlbeck, 766 F. Supp. 707,712 
(S.D. Ind. 1990) (stating "judges may have friends without having to =use themselves 
fiam every case in which a eend appears as counsel, party, or witness."); United States 
V. Murphy, 768 F. 2d IS 18,1537 (7th Cir. 1985, cat. denied, 475 U.S. 1012 (1 986) ("In 
today's legal culture Eendships among judges and lawyen are common. They are more 
than common; they are desirable."); In re United States, 666 F.2d 690 (1st Cir. 198 1) 
(holding that recusal was not required in extortion trial of fonner democratic state senator 
whose committee, fifken years ago, had investigated fonner republican governor when 
the judge had been chief legal counsel for the governor); and Parrish v. Board of 
Commissioners, 524 F.2d. 98 (5th Cir. 1975) (en banc) (holding that recusal was not 
required in class action case where judge was fiends with some of the defendants and 
where judge statad his fiendship would not affect his handing of the case). 

Predisposition on Speedy Trial Motion 

The fourth basis for challenge is that the Presiding Officer has fonned an opinion, 
which he expressed at a July 15,2004, meeting with counsel, that an accused has no right 
to a speedy trial in a military commission. Below are the pertinent portions of the voir 
dim in Harndan on this issue (emphasis added). 
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DC: During that meeting on 15 July, did you express an opinion regarding speedy -- the 
right of any detainee to a speedy trial? 
PO: No, I didn't. 
DC: I wasn't at the meeting, but I was told that you did. I don't -- 
PO: Thank you. 
DC: Did you mention speedy trial at all? 
PO: Speedy trial was mentioned. Article 10 was mentioned, and there was some general 
conversation. I didn't take notes at the meding. It was a meeting to tell people who I was 
and asking them to get -- start on motions and things. 
DC: But you didn't expect -- while those things were mentioned, you don't recall 
expressing an opinion yourself? 
PO: No. I didn't have any motions or anything. 

P:  Sir, the issue of spec@ trial was brought up and we have, in fact, have notice of 
motions provided concerning speeSy trial. Is there anything as you sit here right now 
which will impact your ability to fairly decide those motionr? 
PO: No. 

. The following exchange occurred in the Hamdan commission aAer all voir dire 
had been completed and challenges made and the Presiding Officer was about to recess 
the commission until the Appointing Authority made a decision on the challenges: 

DC: Yes, sir. It came to my attention after the voir dire that there was a tape made 
regarding the 15 July meeting between yourself and counsel. I'd like permission to send 
that tape along with the other matters that I'm submitting on your voir dire regarding your 
qualifications. 
PO: And why would you like that? 
DC: To go toward the idea of whether you have an opinion or not, sir. 
PO: On the questions of? 
DC: Spaedy trial, sir. 
PO: Okay. And the tape goes to show what? 
DC: Your opinion at the time, sir. I have not yet transcribed it. If it doesn't show anything 
-- I am proceeding here based on what I've been told by other counsel, 
PO: Okay. I would be -- .let me think about this. Okay, let me think about this. I am 
rcopeaing the voir dire of me, Explain to me -- ask me what you want about what T said 
or may have said on the 15th. 
DC: Yes, sir. It's my understanding,, sir, that on the 15th you expressed an opinion as to 
whether the accused have - whether any detainee had a right to a speedy trial. 
PO: Do you think that's correct or do you think that's in refaencc to Article 101 
DC: My understanding from counsel was that it referenced.whethcr they would have a 
right to a speedy trial under Article 10 or rights, generally. I confess, sir, I have not heard 
the tape. 
PO: Okay. Why don't you ask me if I am predisposed on that. 
DC: Are you predisposed towards those issues, sir? 
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PO: I believe in the m d n g  -- I don't remember speedy trial, I remember Article 10 
being mentioned, and I believe I said something to the effect of, Article 10, how does that 
come into play, or words to that effect. I did not know that my words were being taped, 
and I must confess that when I walked into the room that day I had no idea that Article 10 
would come into play because I hadn't had an occasion to review Article 10. It is not 
something that usually comes up in military justice prudence -- jurisprudence. So I'm 
telling you right now that I don't have a predisposition towards speedy trial. However, 
although the tape was made without my permission, without the permission of anyone in 
the room, I do give you permission to send it to the appointing authority with the other 
matters. 
DC: Sir, what I would like to ask, if I transcribe it, that I send it to you first. 
PO: I don't want to see it. 
DC: Yes, sir. 
PO: Okay. Well, wait a second. Do you want to cbange -- do you want to add on anything 
to your challenge or stick with it? 
DC: No, sir, 
PO: How about you? 
P: No objection to the tape being sent, sir. 

Neither defense counsel nor the prosecution in the Hicb case asked any questions 
of the Presiding Officer concerning a possible predisposition on speedy trial. 

In support of this challenge, Harridan's defense counsel provided an edited 
transcript of the pertinent portions of the tape recording8 of the July 15,2004, meeting, 
which provides in part: 

PO: Hicks has been referred to trial, right. There's no procedure that I've seen that 
requires an arraignment, has anyone seen anything like that? It requires [Hicks) be 
informed of the nature of the charges in h n t  of the commission. Okay, uh, there's no 
such thing as a speedy trial clock in this thing. Right, has anybody seen a speedy trial? 
Chief Prosecutor: Sir, I wouldn't even be commenting on that in light of the fact that I 
think [named ddinso counsel] believe Article 10 [UCMJ] applies to these proceedings so 
we ought to stay away b r n  that issue. 
DC (al Qosi): I don't thinlc it is appropriate either sir. 
Chief Prosecutor: We need to stay away from that. 
DC (a1 Qosi): These are the subjects of motions that are going to be filed and your 
wmments-- 
PO: I'm asking a question and you can all voir dire me on that, but how are we going to 
try Mr. Hicks? 

Counsel are reminded that audio ncordiag of Commission p m c d i s  is prohibited unless authorized by 
the Presiding 0fIic-m and that compliance with tbe Military Cotnmission Ordetr, and Instructions is a 
professional responsibility obligation for tho practice of law withio the Department of Defense. See MCO 
No. 1 at Section 6B(3); MCI No. 1 at pamgraphs 4B,C. 
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Challenges for Cause Decision No. 2004-001 (Unclassified) 

Neither defense team cited any case law h any jurisdiction to support heir 
argument that these facts warrant removal of the Presiding Officer. Oenerally speaking, 
"[a] predisposition acquired by a judge during the course of the proceedings will only 
constitute impermissible bias when 'it is so extreme as to display clear inability to render 
fair judgment.'" United States v. Howard, 218 F.3d 556,566 (6th Cir. 2000) (quoting 
United States v, Liteky, 510 U.S. 540,551 (1994)). Fwthennore, ''the mere fact that a 
judge has previously expressed himself on a particular point of law is not sufficient to 
show personal bias or prejudice." United States v. Bray, 546 F.2d 851,857 (10th Cir., 
1976) (citing Antonello v. Wicnsch, 500 F.2d 1260 (10th Cir. 1974)). 

The transcripts reveal that on occasion, as in this instance, the Presiding Officer 
was too casual with his remarks. Some of the detainees at Guantanamo have been there 
for almost three years. Understandably, they and their attorneys recognize that the 
determination of what, if any, speedy trial rules apply to military commissions is an 
important preliminary matter that must be resolved by the members of the military 
commissions after considering evidence and arguments presented by the parties. 

Although not artfully done, the Presiding Officer was trying to tell counsel at the 
July 15,2004, meeting that there are gaps in the commission trial procedures that he and 
counsel will have to address. Prior to the b i d i n g  Officer's comments about 
arraigmnent and speedy trial, counsel were advised that the Presiding Officer would be 
issuing written guidance addressing how to handle some of the gaps in the commission 
procedures. As the Residing Officer stated at that meeting, there are no published 
commission procedures concerning the subjects of arraignment or speedy trial. He was 
using arraignment and speedy bial as examples of traditional military procedures that 
were not mentioned in military commission orders or instructions, and that he and the 
parties would have to address. In fact, just four days after this meeting, the Presiding 
Officer issued the first three memonuida in a series of Presiding Officer Memoranda, in 
the nature of rules of court, to address issues not fully covered by military wmmission 
orders or instructions. There are currently ten Presiding Officer Memoranda addressing 
topics such as motions practice, judicial notice, access to evidence and notice provisions, 
trial exhibits, obtaining protective orders and requests for limited disclosure, witness 
requests, requests to depose a witness, alternatives to live witnesses, and spectators to 
military commissions. 

During voir dire, the Presiding Officer expressly stated that he had formed no 
predisposition concerning how he would rule on speedy trial motions. Considering all of 
the above, the record fails to establish that the Presiding Officer's spontaneous remarks in 
an informal meeting deinonstrates a clear inability to render a fair and impartial ruling on 
speedy trial motions or otherwise disqualifies him from pcrfbnning duties as a Presiding 
Officer. 

' Current vasians of all Prosiding Olllccr Memoranda may be found on the Military Commission web site, 
availuble ut h t t p : J J w w w . d e ~ d d ~ ~ i l s . h t m l .  
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Challenges for Cause Decision No. 2004-001 (Unclassified) 

DECISION 

The challenges for cause against the Presiding Officer and COL S are denied. 
E M v e  immediately, the challenges for cause against COL B (the Marine), LTC T, and 
LTC C arc granted and each of these members is hereby permanently excused h m  all 
fbture proceedings for a l l  military commissions. The country is grateful for the 
professional, dedicated, and selfless service of these exceptional officers in this sensitive 
and important matter. 

A military commission composed of the Presiding Officer, COL S, and COL B 
(the Air Force officer) will proceed, at the call of the Presiding Officer, in the cases of 
United States v. Hamdan and United States v. Hicks. No additional members or alternate 
members will be appointed. See MCO No. 1 at Section 4A(1) and MCI No. 8 at 
paragraph 3 4  1 1. 

Official orders appointing replacement commission members for the cases of 
United States v. a1 Qost and United States v, a1 Bahlul will be issued at a future date. 
See MCO No. 1 at Section 4A(1) and MCI No. 8 at paragraph 3A(I). 

There is no classified annex to this decision. 

John D. Altenburg, Jr. 0 
Appointing Authority 

for Military Commissions 
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About FLETC Page 1 of 2 

About FLETC 
The FLETC serves as an interagency law enforcement training organization for 81 Federal agencies (aka 

. The Center also provides services to state, local, and international law 
enforcement agencies (Click here for a more thorough overview of FLETC . . tr&iag; click here to read 
our Mlsslon). 

The Center is headquartered at Gl~nco. Ga., near the port city of Brunswick, halfway between 
Savannah, Ga., and Jacksonville, Fla. In addition to Glynco, the FLETC operates two other residential 
training sites in m s i a .  N.M, and Charleston. S.C, The FLETC also operates an in-service re- 
qualification training facility in Cheltenham. for use by agencies with large concentrations of 
personnel in the Washington, D.C., area. The FLETC has oversight and program management 
responsibility for the International Law Enforcement Academy (ILEA) in Gaborone, Botswana, and 
supports training at other ILEAs in Hungary and Thailand. 

Export training and technology-based distributed learning are increasingly important methods of training 
delivery. These methods are used when the programs being taught do not require specialized facilities 
andlor when a geographical concentration of personnel can be identified. Additionally, the FLETC seeks 
and develops alternative training technologies, especially simulation and modeling to augment existing 
training delivery systems and methodologies. 

Many of the FLETC's 81 m e r  Orgau&m . . have transferred portions or all of their law enforcement 
training operations to one of the FLETC's permanent sites to coordinate the activities of their personnel 
and to conduct advanced and agency-specific programs. 

Consolidation of law enforcement training permits the Federal Government to emphasize training 
excellence and cost-effectiveness. Professional instruction and practical application provide students 
with the skills and knowledge to meet the demanding challenges of a Federal law enforcement career. 
They learn not only the responsibilities of a law enforcement officer, but through interaction with 
students from many other agencies, they also become acquainted with the missions and duties of their 
colleagues. This interaction provides the foundation for a more cooperative Federal law enforcement 
effort. 

The Center's parent agency, the I&Wment of Homeland Security PHs) ,  supervises its administrative 
and financial activities. The FLETC Director serves under the authority of the Under Secretary for 
Border and Transportation Security. The Director is assisted with operational oversight and execution in 
the management of the Center by an executive team with unmatched breadth and depth of experience in 
training and administration. 

Also, as an interagency training organization, the FLETC has assembled the finest professionals from 
diverse backgrounds to serve on its faculty and staff. Approximately one-third of the instructor staff are 
permanent FLETC employees. The remainder are Federal officers and investigators on short-term 
assignment from their parent organizations or recently retired from the field. This mix of permanent, 
detailed, and recently retired staff provides a balance of experience and fresh insight from the field. 
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About FLETC Page 2 of 2 

Partner Organizations have input regarding training issues and fuactional aspects'of the Center. 
Agencies take part in curriculum review and development conferences and help develop policies and 
directives. This relationship is characteristic of a "true parinership," responsive to the training mission. 

Since its inception in 1970 (click here for more m), the FLETC has invested heavily in renovation, 
expansion, acquisition, and new construction to meet the ever increasing training needs of its Partner 
Organizations. This effort gained considerable momentum following a series of Congressional mandates 
in the 1990's. Impetus was again added following the terrorist attacks of Sept. 11,2001. 

Flagship basic training programs: 

Criminal Investigator Training Program - for special agents from 50+ agencies 

Mixed Basic Police Training Program - for uniformed officers 

Natural Resources Police Training Program - for land management agencies 

Advanced training programs: 

Cyber Terrorism Training, such as Internet Forensics and Investigations; Financial Forensics, and 
International Banking and Money Laundering Training 

Critical Infrastructure Protection; Land Transportation Anti-terrorism; Weapons of Mass 
Destruction; Seaport Security 

Anti-terrorism Intelligence Awareness Training -for state and local agencies 

Plus over 150 other FLETC and agency-specific basic and advanced programs taught. 

Click here for more about FLETC tra-. 
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Agency for International Development 
Office of the Inspector General 

Department of Agriculture 
* U.S. Forest Service Office of the Inspector General 

Central Intelligence Agency 
Office of the Inspector General Off~ce of Security 

Department of Commem 
Bureau of Industry and Security 
* National Marine Fisheries Service 
National Institute of Standards and Technology 
Office of the Inspector General 
Office of Security 

Department of Defense 
* Air Force Omce of Special Investigations 
* Defense Criminal Investigative Service 
Defense Logistics Agency 
National Security Agency 

Naval Criminal Investigative Service 
Office of the Inspector General 
Pentagon Force Protection Agency 

Department of Education 
Office of the Inspector General 

Department of Energy 
Offlce of the Inspector General 

* Environmental Protection Agency 
Criminal investigations Division 
Office of the Inspector General 
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Federal Deposit Insnrance Corporation 
Ofi~ce of the Inspector General 

General Services Administration 
Office of the Inspector General 

Department of Health and Human Services 
Food and Drug 'Administration 
National Institutes of Health 
Office of the Inspector General 

Department of Homclurd Security 
* Border Patrol 
+ Citizenship and Immigration Sewices 
* U.S. Coast Guard 
* Customs and Border Protection 

Federal Air Marshals 
Federal Emergency Management Agency Oflice of the Inspector General 
Federal Emergency Management Agency Ofice of Safety and Security 
* Federal Protective Service 

Immigration and Customs Enforcement 
Office of the lnspector General 
* U.S. Secret Service 
* Transportation Security Administration 

Department of Housing and Urban Development 
Office of the Inspector General 

Department of the Ioterior 
* Bureau of Indian Affairs 
Bureau of Land Management 
Bureau of Reclamation 
* U.S. Fish and Wildlife Service 
* National Park Service 
Office of the Inspector General 
Office of Surface Mining Reclamation and Enforcement 
* U.S. Park Police 

* Department of Justice 
* Bureau of Alcohol, Tobacco, Firtanns and Explosives 
Federal Bureau of Investigation Police 
* Federal Bureau of Prisons 
* U.S. Marshals Service 
Office of the lnspector General 

Department of Labor 
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Office of the Inspector General 

National Aeronautics and Space Administration 
Office of the Inspector General 

National Railroad Passenger Corporation 
Arntrak Police 

Nuclear Regulatory Commission 
Office of the Inspector General 

Omce of Personnel Management 
Office of the Inspector General 

U.S. Postal Service 
Office of the Inspector Genera1 
US, Postal Inspection Service-Postal Police 

Railroad Retirement Board 
Oflice of the Inspector General 

Small Businesr Administration 
Office of the Inspector General 

Smithsonian Institution 
National Zoological Park Police 
Office of Protection Services 

Social Sccurity Administration 
Office of the Inspector General 

Department of State 
* Diplomatic Security Service 
Oflice of the Inspector General 

Tennessee Valley Authority 
Office of the Inspector General 
TVA Police 

Department of Transportation 
Office of the Inspector General 

Department of the Treasury 
Bureau of Engraving and Printing 
Financial Crimes Enforcement Network 
* Internal Revenue Service Criminal Investigations Division 
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Office of the Inspector General 
Treasury inspector General for Tax Administration 

U.S. Mint Police 

U.S. Congress 
* U.S. Capitol Police 
Library of Congress Police 
Office of the Inspector General 
Offtce of Security 

U.S. Courta 
Offtce of Probation and Pretrial Services 
Supreme Court Police 

Department of Veterans Affairs 
Office of the Inspector General 

Summary: 
3 Branches of Government 
3 1 Member Departments and Independent Agencies 
82 Partner Organizations 

* Indicates agencies with on-site offices or academies at Glynco, Artcsia, Charleston, or 
Cheltcnham. 
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SIXTH ANNUAL LEADERSRIP CONFERENCE 
JUNE 13-17,2005 

RANCHO MIRAGE, CA 
AGENDA 

Monday, June 13,2005 

7:30 a.m. - l:00 p.m. Golf - Best Ball Game 

12:OO noon - 200 p.m. Registration Opens 
Celebrity Foyer 

4:00 p.m. - 5:00 p.m. WIFLE Business Meeting 
Open to All WIFLE Members 
Celebrity F&G Rooms 

6:00 p.m. - 7:30 p.m. Welcome Reception 
in Exhibit Hall 
Celebrity A, B, C & D Rooms 

Tuesday, June 14,2005 - L e a d d b  Training Emphasizing Core Competencies 

8:00 a.m. - 9:00 a.m. Registration - Celebrity Foyer 
8:00 a.m. - 4:00 p.m. Exhibit Hall - Celebrity A, B, C & D Rooms 

9:00 a.m. - 10:OO a.m. Opening Ceremony 
Celebrity E, F, G & H Rooms 

Presentation of Colors: 
U.S. Customs and Border Protection Honor Guard 

National Anthem: 
Agent Curtis Hemenway 
U.S. Customs and Border Protection 

Welcome: 
Margaret M. Moore, Executive Director, WIFLE 
Sheree L. Mixell, President, WIFLE 

Keynote Speaker 
Debra W. Yang, United States Attorney 
Central District of California 
Building Partnerships & Leading Change 

10:00 a.m. - 10: 10 a.m. Break 
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Plenary Sessions: 
Celebrity E, F, G & H Rooms 

10: 10 a.m. - 1 1:25 a.m. Leadership Keynotes - Career Employeer' Achievements 
Michele Leonhart, Deputy Administrator, Drug Enforcement 
Administration 
Barbara Riggs, Deputy Director, U.S. Secret Service 
Edgar Domcnech, Deputy Director, Bureau of Alcohol, Tobacco, 
Firearms, and Explosives 
Strategic Planning, Flexibility and Resilience 

1 1 :25 a.m. - 1 1130 am. Break 

1 1 :30 a.m. - 12: 15 p.m. Leadershb and Performance 
Lee R. Heath, Chief, U.S. Postal Inspection Service 

12:15 p.m. - 1:30 p.m. Boxed Lunch 

1:30 p.m. - 3:00 p.m. Leadership Workshops - choose two of four 

A. FBI Panel of Women - PENTTBOM Investigation: Counterterrorism, the 
Changes, the Challenges 

Amy Jo Lyons, Special Agent in Charge, Federal Bureau of Investigation 
Mary Galligan, Supervisory Special Agent, Federal Bureau of Investigation 
Joan Marie Turchiano, Supervisory Special Agent, Federal Bureau of 
Investigation 
Leading Change 

B. Women, Violence and the Media 
Wendy Murphy, CBS Legal Analyst 
Communication and Exrernal Awareness 

C. Recruiting Women in Federal Law Enforcement 
"IRS Recruiting Efforts" 
Dan Onechowski, RecruiterfAppeals Officer, Internal Revenue Service 
"Why the FBI Needs More Women Agents*' 
James Knights, Special Agent, Federal Bureau of Investigation 
Innovation 

D. The First Federal Women in Charge (A Research Report on 50 Federal Women) 
Dr. Dorothy Schulz, John Jay College of Criminal Justice 
Adaptability 

3:00 p.m. - 3:30 p.m. BREAK 

3:30 p.m. - 5:00 p.m. Repeat Workshops A, B, C, D 
RE 64 (a1 Qahtani) 
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Wednesday, June IS, 2005, Lcademh$ Training Emphasizing Core Competencies 

8:00 a.m. - 4:00 p.m. Exhibit Hall - Celebrity A, B, C & D Rooms 

Plenary Sessions: 
Celebrity E, F, (3 & H Rooms 

9:00 a.m. - 10:45 a.m Emerging Lessons from al Qa'aida and the Arab Terrorist 
Mindset, and Gumtanamo Case Study 
Lea Bauer, Special Agent, U.S. Sccret S d c e  
Dr. R. Swtt Shumate, Psy.D., Counterintelligence Field Activity 
Department of Defense 
Mark E. Smithbergcr, Black Hawk Systems 
Dr. Susan A. Kevcrline, Ph.D., Research Psychologist, U.S. Secret 
Service 
Problem Solving, Strategic Thinking and Leveraging Diversify 

10:45 a.m. - 1 1 :00 a.m. BREAK 

1 1:00 a.m. - 1 1 :45 a.m. The Patriot Act 
Mary Beth Buchanan, United States Attorney 
Western District of Pmylvania 
Continual Learning, Honesty/Integri@ 

1 1 :45 a.m. - 12:30 p.m. Opening and Securing the Embassy at Kabul, Afghanistan 
Justine Sincavage, Special Agent, U.S. Department of State 
Diplomatic Security Service 
Decision Making, Negotiating, Interpersonal Skills 

12:30 p.m. - 1:30 p.m. Boxad Lunch 

Leadership Workshops - Results Driven, Building Bwiness Acumen 

Track A - Using Technology During Your Invertigations - Planning and Organizing Work 

1:30 p.m. - 2:30 p.m. The Use of Deception in Law Enforcement Operations, 
and Privacy and Video Suweillance 
J e e y  Fluck, Legal Instructor, Federal Law Enforcement Training 
Center 

2:30 p.m. - 3:30 p.m. The Law of Installing and Monitoring Tracklng Devices, 
Handling Digital Photographs For Use in Criminal Trials 
Keith Hodges, Legal Instructor, Federal Law Enforcement 
Training Center 
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3:30 p.m. - 4:00 p.m. Break 

4:00 p.m. - 5:00 p.m. Case Organization and Presentation Training Program 
Judi Langford, Senior Instructor, Federal Law Enforcement 
Training Center 

,Track B - Investigators Collaborate - DeveJoping a Succesqful Team, Entrepreneurship and 
Partnering 

1 :30 p.m. - 230 p.m. PubllcIPrivate Partners Coalition 
Linda J. Reid, Marine Security Analyst, Princess Cruises and 
Cunard Line 
1x16s DeRomana, Senior Policy Coordinator, UC Education Abroad 

Mary Haclanan, U.S Department of State, Diplomatic Security 
Service 

2:30 p.m. - 3:30 p.m. Target Corporation - Maklng Communities Safer 
Judy Braunstein, Investigations Team Leader 
Lora Setter, Regional Investigation Team Leader 

3:30 p.m. - 4:00 p.m. Break 

4:00 p.m. - 5:00 p.m. Ecstasy International Drug Trafficking 
Jean Morhbacher, ~ssistant United States Attorney, Central 
District of California 
Mary Cooper, Special Agent, Drug Enforcement Administration 
Deanne Reuter, Special Agent, Drug Enforcement Administration 
Elizabeth W. Kempshall, Special Agent, Drug Enforcement ' 
Administration 

Track C - Investigating Terrorism - Technical Credibile, Problem Solving and Innovation 

190  p.m. - 230  p.m. Bioterrorhm Investigation8 
Janet Stout, Postal Inspector, U.S. Postal Inspection Service 

2:30 p.m. - 3:30 p.m. Terrorism Financing 
Rebecca Sparkman, Executive Assistant to the Chief, Internal 
Revenue Service, Criminal Investigation 

3:30 p.m. - 4:00 p.m. Break 

4:00 p.m. - 500  p.m. Conducting Operations in a War Zone 
Major S. Kristine Burnett, Chiefl Security, 
Counterintelligence, and Special Programs, Office of the 
Secretary of the Air Force 
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Jeanmarie V. Sentell, Special Agcnt, 
Naval Crimiaal Investigative Service 
Nicole Gallagher, Special Agent, Diplomat Security Service 

6:00 p.m. - 7:00 p.m. Award Reception. 
for Awardees, Agency Heads, and Invited Gucsts 
NEXTEL - Sponsor 

7:00 p.m. - 9:00 p.m. Awards Banquet - Ambassador Balltoom 

Presentation of Colors: 
U.S. Secret SsnriceRInifonncd Division Honor Guard 

Keynote Speaker: 
Carl J. Truscott, Director 
Bureau of Alcohol, Tobacco, Fiream, and Explosives 

Special Presentation of the Julie Y. Cross Award by 
Barbara Riggs, Deputy Director, U.S. Secret Service 

Thursday, June 16,2005 You and Your Fedem1 Career Day 

Plenary Sessions: 
Celebrity E, F, G & H Rooms 

Keynote Speaker 
Innovations in Leadership - Creating a Culture to Excel 
Nancy J. Jardini, Chief, Internal Revenue Sewice, Criminal 
Investigation 

950  a.m. - 10:OO a.m. Break 

10:OO a.m. - 10:50 a.m. Defining the Approach to Law Enforcement Training 
Connie L. Patrick, Director 
Federal Law Enforcement Training Center 

10:50 a.m. - 1 1 :00 a.m. Break 

11:OO a.m. - 12:15 p.m. Julie Y. Cross Panel - Heroism - A Personal Account from 
Past Award Recipients 
Jenna Maguire, Special Agent, Bureau of Alcohol, Tobacco, 
Firearms, and Explosives 
Samantha Mikeska, Special Agent, Federal Bureau of Investigation 
Susan Goggin, Special A p t ,  U. S. Secret Service 
Margarita Serna, Deputy U.S. Marshal, U.S. Marshal Service 
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12: 15 p.m. - 1 :30 p.m. Lunch on Your Own 

1:30 p.m. - 2:30 p.m. Investing in TSP for Both FERS and CSRS Employees 
Saundra K. Hannan, President, S. Harman & Associates, Inc. 

2:30 p.m. - 4:30 p.m. Department of Homeland Security - A Law Enforcement 
Community for the 21st Century 
Carmen Walker, Director, EEO, Department of  ome eland Security 
Open Forum on Issues Facing Women in Federal Law 
Enforcement 
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The  USA  Patriot  ActThe  USA  Patriot  Act

Keith Hodges
FLETC Legal Division
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Handouts available at
www.______.com/____
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On September 11, 
2001, more 
Americans were 
murdered than  …..
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American 
battle deaths in 
the war of 
1812.
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American 
battle deaths at 
Pearl Harbor.
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American battle 
deaths in the 
Indian Wars 
(1817-1898).
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American battle 
deaths in the 
Mexican War 
(1846-1848).
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American battle deaths in 
Vietnam prior to 1966.
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Union battle deaths at first 
Manassas (Bull Run).
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Police officers 
killed in the 
line of duty 
since 1984.

(72 officers 
murdered on 

September 11)

(Officer Down Memorial)
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There was little debate.

There were few conferences.

The House vote was 357-66.

The Senate vote was 98-1.

On October 26, 2001, President 
Bush signed the USA Patriot Act 
into law.
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The USA Patriot ActThe USA Patriot Act
((PL 107PL 107--56)56)

Changes in federal Law Changes in federal Law 
that assist state and that assist state and 

local law enforcementlocal law enforcement
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Patriot  Act  Patriot  Act  -- Major AreasMajor Areas

Foreign Intelligence and Terrorism.
– Easier to track terrorists and spies. 
Money Laundering.
– Easier to follow the money.
Immigration Laws
– FBI and INS working together more closely
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Patriot  Act  Patriot  Act  -- Major AreasMajor Areas
* What we will discuss ** What we will discuss *

Money and resources to combat general 
crime.
Broader search warrant authority.
Weapons to track and obtain the electronic 

communications of criminals.
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More  DNA  SamplesMore  DNA  Samples

OLD:  DNA samples taken for limited class of federal 
offenses are entered in FBI DNA database (CODIS).

NEW: Class of offenses greatly expanded and now 
includes any offense remotely associated with 
terrorism and any crime of violence. 

•USA Patriot Act Section 503

• Affects 18 USC Sections 42 USC Section 14125a
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Electronic Crimes Centers Electronic Crimes Centers 
USSSUSSS

By Executive Order and Patriot Act
Critical Infrastructure Assurance
Electronic Crimes Task Force
– Establish a nationwide network

SA Bob Weaver, rweaver@usss.treas.gov
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Federal  Cybersecurity  Federal  Cybersecurity  
AssistanceAssistance

NEW:  $50,000,000 per year for DOJ to establish 
regional computer forensic laboratories to:

Assist state and local law enforcement on computer-related 
crime.

Do forensic examinations on seized or intercepted computer 
evidence.

Training to state/local LEOs and prosecutors on computer-
related crime.

Sharing expertise with state and local LEOs to include multi-
jurisdictional task forces.

• USA Patriot Act Section 816
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Federal  Benefits for Death/InjuryFederal  Benefits for Death/Injury

OLD:  $100k benefit to “public safety officer” death in line 
of duty/on duty.

NEW: Death benefit increased to $250k. 

“Total disability” benefit remains the same ($5 
million cap.)

• USA Patriot Act Section 613

• Affects 42 USC Section 3796

• DOJ – BJA fact sheet at: http://www.ncjrs.org/pdffiles1/bja/fs000271.pdf

378



19

Broader search warrant Broader search warrant 
authorityauthority
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Sneak  and  Peek  WarrantsSneak  and  Peek  Warrants
(Covert  entry  warrants)(Covert  entry  warrants)

OLD:  Question whether and when notice required.
NEW:  May enter without notice to look for – but 
not seize – evidence.

• Notice of search may be delayed if “reasonable 
cause” the notice may have adverse result.

• No-knock OK.
• USA Patriot Act Section 213

• 18 USC Section 3103a
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Domestic  Terrorism  WarrantsDomestic  Terrorism  Warrants
NEW: Nationwide warrants for “domestic 
terrorism” by Federal judge in any district in which 
activities related to the terrorism may have 
occurred.

Domestic terrorism includes any acts dangerous to human life in 
violation of state or federal law that appear to be intended to:

Intimidate or coerce population.
Influence government policy by coercion or intimidation
Affect the conduct of government by mass destruction, 

assassinations, or kidnapping. 
• USA Patriot Act Section 219, 802

• Affects 18 USC Section 2516(a)(c)381
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Criminals use the Internet.Criminals use the Internet.

A quick primer.A quick primer.
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Criminals Use the Internet and Criminals Use the Internet and 
Electronic Communications  Electronic Communications  

Because ....Because ....
Cheap
Fast

One transmission – many recipients
– Email or web page.

Easy to move money
Easy to store and transmit data
Can connect from or to anywhere
Avoid jurisdiction and venue
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How the Internet is usedHow the Internet is used

IP address –The ticket to ride the Internet.
– IPs cost money.
– Most IPs owned by an entity and then assigned or loaned 

(Earthlink, AOL, employers)

ISP – Internet Service Provider
– They own the IP addresses.
– They charge money.
– They know who their customers are (so they can bill them)
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What About Free Email What About Free Email 
Addresses?Addresses?

Anyone can get a free email address
– Yahoo, Hotmail, etc. doesn’t care who you are.
– They just want to sell stuff.

But, to use the email address, must have an IP 
address.
– We can discover their IP address.
– And then we get leads as to identity and location.
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Joe and Susie CriminalJoe and Susie Criminal

JoeCriminal108@hotmail.com
– He lied about his identity

SusieCriminal@hotmail.com
– She lied about her identity

Joe and Susie send emails
Who are Joe and Susie?
Where are they?
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Susie Sends Joe an EmailSusie Sends Joe an Email
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We Get Susie’s ISPWe Get Susie’s ISP
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Knowing the IP Leads to ....Knowing the IP Leads to ....

Who the IP was loaned or rented to.
When the IP was used.
How the person connected to the ISP and maybe 
from where.
– Phone records for dial-up connections.
– Other methods of connection.

How the person paid the ISP (Credit Cards !)
When they used the IP.
Web sites visited.
Email addresses of correspondents.
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Patriot  Act  Tools  
to catch

Internet  and  Email  Users
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Easier  to  Identify  Internet  UsersEasier  to  Identify  Internet  Users

OLD:  Court order required to obtain some 
information to identify Internet users.

NEW:  Subpoena will get user’s method of 
payment (to include credit card numbers), IPs, and 
Internet “toll records” (session times and duration)

• USA Patriot Act Section 210

• Affects 18 USC Section 2703(d)

392



33

Pens  and  Traps  on  Internet  UsePens  and  Traps  on  Internet  Use

OLD:  Pen and Trap statute focused on telephones.

NEW: Can now track Internet and cell phone use –
cell phone ESNs, IP addresses, email addresses, TO 
and FROM in emails.  (But not content).

• USA Patriot Act Section 216

• Affects 18 USC Sections 3121 et. Seq.

393



34

Criminal in NC

Trap Order for NC 
phone company

NC company says 
“We don’t have data 
on this call.  Check 
with ABC phone 
company in TX.”

We get Trap Order 
for TX phone 

company

TX company says, 
“Check with XYZ 

in CA.”
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Nationwide  Pen/Trap  OrdersNationwide  Pen/Trap  Orders

OLD:  Needed Pen/Trap for each jurisdiction where the 
communication was routed.

NEW: Single nationwide Pen/Trap when issued by 
Federal judge with jurisdiction over crime under 
investigation. 

(State Trap limited to court’s jurisdiction.)
• USA Patriot Act Section 216

• Affects 18 USC Sections 3121 et. Seq.
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Nationwide  Pen/TrapsNationwide  Pen/Traps
More good newsMore good news

Names of specific providers don’t have to be 
known when Pen/Trap order obtained.

*  LE can later certify the names of the specific providers to 
whom the order applies.
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Criminal in NC

Trap Order for NC 
phone company

NC company says 
“We don’t have data 
on this call.  Check 
with ABC phone 
company in TX.”

NEW

LEO certifies the court 
order applies to the TX  

(and any other) company.

OLD

Get Trap orders in 
different jurisdictions
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AOL Server
Temporary Storage

Wiretap

Wiretap

Sender (AOL)

Recipient (Earthlink)

STORED ESTORED E--MAILSMAILS

Earthlink Server
Temporary Storage

Search 
Warrant

Search 
Warrant

Stored Emails
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Nationwide  Email  SearchesNationwide  Email  Searches

OLD:  Needed warrant / court order / subpoena for each 
jurisdiction where emails are stored.

NEW: Single nationwide warrant when issued by 
Federal judge with jurisdiction over crime under 
investigation. 

•USA Patriot Act Section 220

• Affects 18 USC Section 2703
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Cable  Providers  Can’t  HideCable  Providers  Can’t  Hide

OLD:  Cable Act prevented companies from giving LE 
information - even if there was a warrant.

NEW: Cable companies that provide phone and 
Internet services treated like ISPs and phone 
companies.

•USA Patriot Act Section 211

• Affects 18 USC Sections 2510 & 2701; 47 USC Section 551.
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Easier  to  Catch  HackersEasier  to  Catch  Hackers

OLD:  Communications providers couldn’t ask law 
enforcement to catch hackers.

NEW: Communications providers can request the 
assistance of law enforcement to monitor and catch 
hackers.

• USA Patriot Act Section 217

• Affects 18 USC Section 2511
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Easier  to  Wiretap  HackersEasier  to  Wiretap  Hackers

OLD:  Federal law did not permit wiretaps to intercept wire 
(human voice) communications in hacking investigations.

NEW: Feds can intercept wire communications in 
hacking investigations.

•USA Patriot Act Section 202

• Affects 18 USC Section 2516(a)(c)
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No  Wiretap  for  Voice  MailNo  Wiretap  for  Voice  Mail

OLD:  A wiretap order was required for voicemail that was 
stored by a communications provider.

NEW: Voicemail is treated like email and can be 
obtained with a search warrant, court order, or 
subpoena.

• USA Patriot Act Section 209

• Affects 18 USC Sections 2510 (1)
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Federal  Crime  Federal  Crime  –– Charity  FraudCharity  Fraud

OLD:  Telemarketing fraud did not include solicitations for 
fraudulent charities (though it was wire/mail fraud.)  

NEW: Fraudulent phone solicitations for charities 
covered under telemarketing fraud – 5 year bump.  
Impersonating Red Cross – max increased to 5 
years. 

• USA Patriot Act Section 1011

• Affects 18 USC Sections 18 USC Sections 917, 2325-2327
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Handouts
www._____.com/____
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ABA Model Code 

Model Code of Judicial Conduct 

CANON 3' 

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE 
IMPARTIALLY AND DILIGENTLY 

A. Judlclal Duties In General. The judlcial duties of a judge take precedence 
over all the judge's other activities. The judge's judklal duties Include all 
the dutloo d the Judge's oM# pr#crlbod by lag .  In the porfofmance of 
those dutlos, the following stmndards apply. 

(1) A judge shall hear and dwMe m8lt.n aulgnul to the 
Judge except thou In whlch dkqualMlcation Is required. 

(2) A Judge shall bo faithful to the I& and maintain 
profmlonal c o m ~ n c e  in it. A judge shall not be swayed 
by partisan Inknrt8, public clamor or fear of criticism. 

(3) A judge .hall roquinb order and decorum In proceedings 
M o m  the judge. 

(4) A judge shall be patient, dlgnlfiod and courteoulr to 
IltiganC, jurors, wftnmes, lawyen and othen wlth whom 
the Judge deals In an omclal capacity, and shall roqulnc 
similar conduct of lawyen, and d staff, court officials and 
others subject to the judg J s  dinctlon and control. 

Commentary: 

The duty to hear all proceeding, fairly and wlth patience is not inconsistent with 
the duty to dispose promptly of the business of the court. Judges can be efficient 
and businesslike while being patient and deliberate. 

(5) A judge shall perfom judlclal dutioa without bias or 
projudlcm. A judge shall not, In the portormmce of Judlclal 
dutlm, by words or conduct manlfest bias or pmJudice, 
lncludlng but not limited to bias or pmjudlce based upon 
nu, SOX, nliglon, national origin, disability, age, sexual 
orlentatlon or socloeconomlc atmtur, and shall not permit 
staff, court otticlals and othen subJect to the judge's 
direction and control to do so. 
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Commentary; 

A judge must refraln from speech, gesture, or other conduct that could 
reasonably be perceived as sexual haraament and must require the same 
standard of conduct of othen subject to the judge's direction and control. 

A judge must perform judicial duties impartially and fairly. A judge who manitests 
b i  on any basis In a proweding impah the fairness of the proceeding and 
brings the judiciary into disrepute. Facial expression and body language, in 
addition to oral communicatkn, can give to potties or lawyers In the promding, 
jurors, the media and others an appearance of judicial Mas. A judge must be alert 
to avoid behavior that may be perceived as prejudicial. 

(8) A judgo rhall roquln' Iawyen In procwdlngr bofon the 
judge to -in from manlfatlng, by worch or conduct, b l u  
or prejudice based upon race, wx, nllgion, national orlgln, 
disablllty, age, wxual orlentation or roeiolrconornic atatus, 
agalnrt prrtlos, wltneues, wunwl  or others. Thk W o n  
38(6) doe8 not pnclude kgltlm8b advocrcy when nce, 
sex, nllglon, national orlgln, dlublllty, age, sexual 
orientrtlon or rociooconomic rWur, or other rimllar 
facton, am l u u w  in tho procwdlng. 

(7) A judge rhall accord to every penon who h r  a legal 
intomt In a procdlng, or that ponon'r lawyer, the rlght to 
be hoard according to I&. A judge &all not Initlatm, ponnlt, 
or conalder ex park communlWonr, or conddor other 
communlcrtlonr made to the judge outside the pmence of 
tho partlo8 concerning a pondlng or lmpondlng procwdlng 
except that: 

(a) Whom clrcumrtances mquln, ex part. 
wmmunlcatlonm for schodullng, 
admlnktratlve purporea or emergencies that 
do not do81 wlth rubmtantlve matton or 
Irruea on the merlta m authorized; 
provided: 

(I) thr judge realonably 
bellwee that no party wlll 
galn a prcmdunl or tadlcal 
advanbge u 8 m u l t  of the 
ex part. wmmunlcatlon, and 

(ii) the Judge makw provision 
promptly to n o t e  all othw 
partlea of the rubrtmce of 
tho ex part, communkatlon 
and allow8 an opportunity to 
mpond. 

(b) A judge may obtain the addm of a 
disintonrtod expo~t on the law' applicabk to 
r pmwdlng -re tho judge I the Judge 
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gives notice to the parti@ of the person 
consulted and the r u k k n w  of ths advice, 
and afTords the partles roaronable 
opportunity to mpond. 

(c) A judge may conault wlth court 
penonnol* whoam function I8 to r ld  the judge 
In c r y i n g  out the judge's adjudkrtlve 
nrponslbilitko or wlth other judgom. 

(d) A judge may, with the content of the 
partloo, confer seprmtely wlth the putlw 
and thdr Imryen In m effort to medlate or 
a a t k  matters pending before the judga. 

(e) A Jude may lnltlate or conalder m y  ex 
park communlcatlonm when expmsaly 
authoriud by lW to do 80. 

The proscription against communkatbns concerning a proceeding indudea 
communications from lawyen, law tetxhen, and other persons who am not 
participants in the pcoceeding, except to the limited extent permitted. 

To the extent reasonably possible, all parties or their lawyers shall be included in 
communications with a judge. 

Whenever p m n c d  of a party or notice to a party is required by Section 38(7), it 
is the party's lawygr, or if the party is unrepmented the party, who is to be 
present or to whom 'notice is to be given. 

An appropriate and often desirable procedure for a court to obtain the advice of a 
disinterestad expa on legal issues is to invite the expert to fHe a brief amkus 
curiae. 

Certain ex parte communication is approved by Section 3B(7) to facilitate 
scheduling and other administrativs purpo~w and to accommodate 
emergenciw. In general, howover, a judge must dbcourage ex parte 
communkatbn and allow it only If a l  the criteria stated in Section 3B(7) are 
clearly met. A judge must discI080 to all parties all ex par& communications 
described in Sections 3B(7)(a) and 3B(7)(b) regarding a proceeding pending or 
impending beforo the judge. 

A judge must not independently investigate facts in a case and must consider 
only the evidence pntlrented. 

A judge may request a party to submit proposed findings of fact and conclusions 
of law, so long as the other parties are apprised of the request and are given an 
opportunity to respond b the proposed findings and conclusions. 
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A judge must make reasonable elforb, indudlnp the provision of appmpmb 
supervision, to m u m  that Section 38(7) is not violated through law clerks or 
other personnel on the judge's staff. 

If communication between the trial judge and the appellate court with respect to a 
proceeding is permitted, a copy of any written communication or the substance of 
any oral communication should be provided to all parties. 

(8) A judge shall d l r ~  of all judicial matkn  promptly, 
Mcknt ly  and fairly. 

In disposing of matters promptly, efficiently and fairly, a judge must demonstrate 
due regard for the rights of the parties to be heard and to have issues resolved 
without unnecessaty cost or delay. Containing costa while prosenring 
fundamental righta of pertiw also protects the interests of witnosso8 and the 
general public. A judge should monitor and supervi~t cases w as to reduce or 
eliminate dilatory practba, avoidable delays Md unnecessary costs. A judge 
should encourage and seek to k i l i i t e  settlement, but partier should nd feel 
coerced into wmndering tha right to have their controversy resolved by the 
courts. 

Prompt disposition of the court's k rs inw requires a judge to devote adequate 
time to judicial dutba, to be punctual in attending court a d  expeditious in 
determining mattem under submi8sbn, and to insist that court officbb, litigants 
and their lawyers cooperate with the judge to #rat end. 

(9) A judgo shall not, while a proceadlng Is pending or 
imp@ndin~ In any court, mako m y  publk comment that 
mlght n ~ o n a b l y  k expoctod to affect Ib outcome or 
Impair Ib fairness or make any nonpubilc comment that 
mlght subatantlally interfen with a fair trial or hearing. The 
judge shall roquim* slmllar abstontlon on the part of court 
panonnet' subJect to the judge's dlnctlon and control. This 
Smctlon dooa not prohiblt Judgos from making public 
strtommnk in the w u n e  of thdr f l c l a l  dutkr or from 
explaining for publlc inkrmltlon the procodurn of the 
court. This Hen doam not apply to procoodings in which 
the judge b a Iitlgant in a pononal crplcity. 

(10) A judge shall not, with rsopoct to cases, contmvenks 
or l u u n  that a n  likely to wmo befon UI~ court, make 
pladgos, promlsw or commitments that am inconsistent 
with the Impartkr performance of the adjudicative dutkr of 
the oflice. 

Sections 38(9) and (10) restrictions on judicial speech are essential to the 
maintenance of the integrity, impartiality, and independence of the judiciary. A 
pending proceeding Ir one that has begun but not yet reached final disposition. 
An impending proceeding is one that Is antkipnted but not yet begun. The 
requirement that judges abstain from puMic comment regarding a pending or 
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dispositk;c. . ~ d o n $ 3 8 ( 9 )  and (10) do k t  prohibit a judge from commenting on 
proceedings in which the judge is a litigant in a personal capacity, but in cases 
such a8 a writ of mandamus whem the judge Is a litigant in an official capacity, 
the judge must not comment publicly. The conduct of lawyen relating to trial 
publicity k governed by [Rub 3.6 of the ABA Model Rules of Professknal 
Conduct]. (Each jurisdiction should substitute an appropriate mference to its 
rule.) 

(11) A jud l shall not commend or crltlclu juron for thelr tC, verdlct o or than In a court order or oplnlon In a 
proceeding, but may expmr appmlrtlon to juror8 for thelr 
sewko to the judklal system and the community. 

Commenta y: 

Commending or crltlcking jurors for their verdlct may imply a judicial expectation 
in future caw and may impair a juror's ability to be fair and impartial in a 
subsequent carre. 

(12) A judge shall not dkclore or uw, for m y  p u p s o  
unrelated to judlclal duties, nonpubllc Inforrnatlon* acqulrod 
In a judicial capacity. 

(1) A judge shall diligently dlrcharge the judge'r 
admlnktmtive r o s p o n s i b i l ~  wlthout b l u  or prejudice and 
malntrln prohwlonal competenu In judlclal admlnlstntlon, 
and should coopento with other judgoa and court offlclab 
In the admlnktrrtion of court business. 

(2) A judge shall rqulre* staff, court otRclals and othen 
subject to the judge's dinctlon m d  control to observe the 
standard. of fldollty and dl lbenu thrt apply to the judge 
and to n t n l n  from manlfating b l u  or pmjudlce In the 
porfonnmce of their offlclrl duties. 

(3) A judge with suponrhory authority for the judklal 
pmrtonnmco of other Judges shall take reasonable 
measurw to assure the prompt dlsporitlon of matten 
before them and the proper portonnmce of tholr other 
judklal rerponslbllitles. 

(4) A judge shall not make unnecosury appolntmenb. A 
judge shall exercise the power of appointment lmpartkily 
and on the bu ls  of merit. A judge shall avoid nepotism and 
favorltlsm. A judge shall not approve componsatlon of 
appoint.oe beyond the hlr value of servlces nnderod. 

Commenta y: 
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Appointees of a judge include assigned counsel, offiaals such as refm, 
commissbnem, specid masten, rocelvers and guardian8 and personnel such as 
clerks, srrcretariea and baliflb. Consent by tho parties to an appointment or an 
award of compensation does not relieve the judge of the obliiion prescribed by 
Section 3C(4). 

(5) A judge shall not appolnt 8 Imyer to a position if the 
judge either knows that the lawyer h r  contributed mom 
than n ] with? the prlor [ ] y u n  to the Judge's 
election crmpalgn, or lams of such a contrlbutlon by 
means of a tlmely motion by 8 party or other penon 
properly Interested In the matter, unkrr 

(a) the posltlon k subotm#llly 
uncompensated; 

(b) tho Imyer h u  beon seloctad In rot8tlon 
from 8 li8t of quallfiod and 8~8ihbh k w y m  
compiled without regard to their havlng 
made polltlcal contributions; or 

(o) the judge or another presiding or 
rdminidntlve Judge afflnnathrdy flnds that 
no other Imyu b willing, competent and 
able to accept the porltlon. 

(1) A judge who mwkw Information Indicating a 
substantial likelihood that mother judge h w  commiltod a 
vlolatlon of this Code should take appropriate actlon. A 
Judge having knowlodg3 that mother judge h u  committed 
a vlolatlon of this Cod. that n l u s  a subrtmtial question u 
to the othu judge's fitness for offlce shall lnfonn the 
appropriate authortty.. 

(2) A judge who nceivos lnformatlon indicating a 
submtmtial likelihood that a Iawyer h r  c o m m M  a 
violation of the Rulw of Prof#sionai Conduct [subrtitute 
comct tlUe If OH applk8ble w l u  of Iawyer conduct have 8 
dllhnnt tltie] should t8k. appropriate 8ction. A Judge 
having knowlodgm* that a lawyer h w  commltkd a vlolatlon 
of tho Rules of Profasional Conduct [substitute comet title 
If the appllcrble rules of Iawyer conduct have a dlffennt 
tltle] that nkw a subotmtial questJon as to the lawyer's 
honesty, tnrshmrthlnm or fltnms as 8 Iawyer in other 
nrpects shall inform the appropriate authoritf. 

(3) Acts of a Judge, In tho discharge of dlsclpllnary 
mponslbllltlw, required or permitted by Soctlons 3W1) and 
3D(2) a n  part of a judge's Judlckl dutlee and shall bo 
absolutely prlvilogod, and no chrll actlon pndlcatod thenon 
may be Instituted against tho judge. 
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Commentary: 

Appropriate action may indude direct communication with the judge or lawyer 
who has committed the violotkn, other direct action if available, and reporting the 
violation to the appropriate authority or other agency or body. 

(1) A judge shall dbqurllfy himsoif or henelf in 8 
procoodlng in which the judge's Impwtirllty' mlght 
masonably k quoatloned, including but not limited to 
Inetancw when: 

Commentary: 

Under this rule, a judge is disqualified whenever the judge's impartiality might 
reasonably be questioned, regardless whether any of the specific r u b  in Section 
3E(1) apply. For example, if a judge were in tho procew of negotiating for 
employment with a law firm, the judge would be disqualified from any matters in 
which that law firm appeared, unksr the dkqualMcaion was waived by the 
parties after disclosure by the judge. 

A judge should d ibC0  on the record informetion that the judge belleve8 the 
parties or their lawyers might consider relevant to the question of disqualification, 
even if the judge believes there is no real basis for disqualification. 

By decisional law, the rule of necessity may override the rule of disqualifkatlon. 
For example, a judge might be required to participate in judicial rsvtew of a 
judicii salary statute, or mlght be the only judge available in a matter requiring 
immediate judicial action, such an a hearing on probable cause or a temporary 
restraining order. In the latter case, the judge must dilow on the record the 
basis for possible disqualification and use reasonable efforts to transfer the 
matter to another judge as soon as practicable. 

(a) the judgo h n  r pononrl bias or pnjudlco 
concerning r party or 8 patty's lawyer, or 
pononrl knowlodge* of disputod evldmtlrry 
fmctr concerning the procoodlng; 

(b) the judge senrod u r lawyer In the matter 
In controvemy, or r Imyor with whom the 
judgo pnvlou8ly pmctlced Inn servd duljng 
such ruoclrtlon u 8 Irwyw concemlng the 
mattor, or the judge has boon 8 mrterlal 
witnose concomlng it; 

Commmntm y: 

A lawyer in a govemment agency does not ordinarily have an association with 
other lawyers empbyed by thd agency within the meaning of Section 3E(l)(b); a 
judge formerly employed by a government agency, however, should disqualify 
himself or herself in a proceeding if the judge's impartiality mtght reasonably be 
questioned because of such asaocietion. 
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(c) the judge knows* that he or she, 
lndlvlduaily or a8 a f l d ~ ~ b ~ ,  or tho ludae18 
rpoueo, G n n t  or child whokvor mldlng, or 
m y  other mombor of the judgJ8 family 
realding In the Judge18 hou80hokl*, h u  m 
oconomlc Intomt. In the mubjod mattor In 
controvemy or In 8 party to tho procomdlng 
or h r  m y  other mom than de mlnlmlr* 
~nterwt thit could bo sutwtmtk~~y anoctwi 
by the procndlng; 

(d) the Judge or tho judge'r rpouw, or a 
penon wlUtln the third dog- of 
nktionrhlp* to olthu of thrm, or tho 8pou80 
of much a pmon: 

(1) I8 a party to the 
procndlng, or an officer, 
director or trustee of a party; 

(11) I8 actlng a8 8 Iawyor in the 
p-w; 

(Ill) h known* by the judge to 
have a mom than de mlnlml8' 
Intomt that could be 
ruktrntially rthctmd by tho 
p-lng; 

(hr) i8 to the judgelr 
knowldg4 Ilkdy to be a 
material witness In tho 
p-ing; 

(0) tho judge knom or loam8 by mem8 of a 
timely motlon that a party or a party's lawyer 
h m  wlthln tho pnvloua [ ] year(8] mado 
aggngate* contribution8 to the judgo'r 
cunpaign In an mount that k greater than a 

1 for m Individual or fl ] for m 
entity] JJ [[la nmonablo and appropriate for 
an lndlvldual or an entItyJJ? 

(f) the judge, whlk 8 judge or a candidate* 
for judlclal oMce, ha8 mado a public 
rtrtoment that commIt8, or appean to 
commit, the judge wlth mpoct to 

(I) an krue In the procndlng; 
or 

(11) the controvemy In the 
prowding. 
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Commentary: 

The fact that a lawyer in a proceeding is affiliated with a law fin with which a 
relative of the judgb is affiliated doe8 not of itself disqualify the judge. Under 
appropriate circumstances, the fact that "the judge's impartiality might masonably 
be qu~Uonedw under Section 3E(1), or that the relathre is known by the judge to 
have an interest in the law firm that could be "substantially affected by the 
outcome of the procwdfng" under Section 3E(l)(d)(iii) may require the judge's 
disqualification. 

(21 A judge shall luy, Informod about tho Judge's pononal 
md Muclay* oconomk Inkrats*, and make a nnonrbk 
effort to krnp Intonnod about the p.nonal rconomlc 
lntemk of the Judge's spouse and mlnor chlldmn rorldlng 
In the judge's household. 

F. Rmittrl of Dlsquallflcatton. A judge dkquallflod by the terms of S.ctlon 
3E may dkclose on the mcord the bask of the judge's dkquallflcation md 
may n k  the prrtk. and tholr lawyers to consider, out of the pnunco of 
the judge, whether to wahre dbquallfkatlon. H following dkclosun d m y  
b u k  for dlsqurlMcatlon other than personal b l u  or pnjudlce concerning 
8 prrty, the partles and kwyem, without partlclprtlon by the judge, all 
agm that the Judge should not k dkqualW, and tho Judge Is than 
wllllng to prrtlclprk, the judge may prtlclprk In the procoedlng. Tho 
8gmment shall bo lncorponkd In the mord of the proceodlng. 

A remittal procodurn provides the parties an opportunity to proceed without delay 
if they wkh to wake the disqualification. To ouum that considwation of the 
questlon of remittal b made independently of the judge, a judge must not solicit, 
seek or hear comment on possible remittal or waiver of the dbqualification unless 
the lawyers jointly propose mmittal after consultation as provided in the rule. A 
party may act through counsd if counsel represents on the record that the party 
has been consulted and consents. As a practical matter, a ]udge may wish to 
have all parties and their lawyen sign the remittal agreement. 

5 
ThkprarWonkmrntbkrpplla#.whrmnrJudgwur~bpu#ic.kctkn;lQIcMcunount 

and thw Ikn#rtlona, b k drbnnimd b o d  a d r a m a t ~ n a 8  wlthln th. JurMictbn, ahould k kr8ort.d In 
the bmckuw. 
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